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Luxembourg
transposes EU Tax
Dispute Resolution
Directive into
domestic law

Executive summary

Luxembourg's law of 20 December 2019 (the Law) transposing into national
law Council Directive (EU) 2017/1852 of 10 October 2017 (the Directive)

on tax dispute resolution mechanisms in the European Union (EU) entered
into force on 27 December 2019. In line with the Directive, the Law aims to
ensure the resolution of tax disputes arising from a divergent interpretation or
application of agreements or conventions that provide for the elimination of
double taxation of income and capital. The Law provides for compulsory and
binding arbitration between Luxembourg and other EU Member States, clear
time limits, an obligation to reach results and the possibility to reach out to
courts where the dispute resolution procedure is blocked.

Detailed discussion

Scope

The scope of the Law is limited to the sole intra-EU context, i.e., to tax disputes
between Luxembourg and one or more EU Member States arising from the
interpretation or application of agreements and conventions that provide for
the elimination of double taxation of income and, where applicable, capital.
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It should be noted that Luxembourg has, in the context of
the Multilateral Convention to Implement Tax Treaty Related
Measures to Prevent BEPS (the MLI), opted for mandatory
binding arbitration, meaning that a dispute arising with a
non-EU jurisdiction with which there is a double taxation
treaty in place and which has also opted for mandatory
arbitration, may be submitted to arbitration under the MLI.

Complaint

The text allows for the procedure to be initiated by the
taxpayer by submission of a complaint simultaneously to
the competent authority of Luxembourg, being the Direct
Tax Administration (Administration des contributions
directes), and to the competent authority of each Member
State concerned, within three years from the receipt of

the first notification of the action that results in or will

result in the question in dispute. For the complaint to be
admissible, the competent authorities of Luxembourg and
of each Member State concerned must also be provided with
certain information and copies of supporting documents,
such as, among other things, information necessary for the
identification of the affected person(s), reference to the
applicable domestic rules and an explanation of why the
affected person considers that there is a question in dispute.

Competent authority decision concerning the
complaint

Once the complaint has been introduced, the Direct Tax
Administration must make a decision on the acceptance or
rejection of the complaint within six months and inform the
affected person and the competent authority of the other
Member State(s) concerned of its decision. In absence of
any decision within the aforementioned period, the claim

is deemed accepted.

A complaint may be rejected if: (i) it does not comprise all
the required information or documentation; (ii) there is no
question in dispute; or (iii) the complaint is not submitted
within the three-year deadline. Where the Direct Tax
Administration and the competent authority of the other
Member State(s) concerned have all rejected the complaint,
the affected person may appeal against the decision in front
of the administrative Tribunal. Where the complaint has been
accepted by one competent authority, but rejected by at
least one other competent authority, the affected person can
request the set-up of an Advisory Commission (see below).

The Direct Tax Administration may decide to resolve the
guestion in dispute on a unilateral basis, without involving
the competent authority of the Member State(s) concerned.

The notification of such a unilateral resolution brings the
proceedings concerning the dispute resolution mechanisms
toanend.

Mutual agreement procedure (MAP)

Where the complaint has been accepted by the Direct Tax
Administration and the competent authority of the other
Member State(s) concerned, they shall endeavor to resolve
the question in dispute by mutual agreement within two
years, extendible for one additional year.

The agreement reached will be binding on the Direct Tax
Administration and enforceable by the affected person,
subject to the affected person accepting the decision

and renouncing the right to any administrative or judicial
proceedings. Where such proceedings have already been
initiated, the decision becomes binding and enforceable only
once the affected person has provided evidence that action
has been taken to terminate those proceedings.

Where no agreement has been reached, the Direct Tax
Administration will inform the affected person indicating
the general reasons for the failure to reach agreement.

Advisory Commission and Alternative Dispute
Resolution Commission

Where the complaint submitted by an affected person was
rejected by at least once, but not by all of the competent
authorities of the Member States concerned or where no
agreement was reached under the MAP, an affected person
may request, within a determined deadline, the set-up of

an Advisory Commission, composed of a chair, at least one
representative of each competent authority concerned and
at least one independent person of standing appointed by
each competent authority of the Member State(s) concerned.
The Advisory Commission will:

(i) Where the complaint that was submitted has been
rejected by at least one competent authority, adopt a
decision on the acceptance of the complaint within six
months from the date of its establishment. In the case of
acceptance of the complaint, the MAP will be initiated by
the Direct Tax Administration or the competent authority
of the other Member State(s) concerned. If none of the
competent authorities initiates the procedure within a
given timeframe, the Advisory Commission will deliver
an opinion on how to resolve the question in dispute.

(i) Where the competent authorities are not able to reach
agreement, the Advisory Commission will deliver an
opinion on how to resolve the question in dispute.



The Direct Tax Administration may also agree with the
competent authority of the other Member State(s) concerned
to set up an Alternative Dispute Resolution Commission
instead of an Advisory Commission to deliver an opinion

on how to resolve the question in dispute. This Commission
may apply any dispute resolution processes or technique to
solve the question in a binding manner, provided that such a
process has been agreed to by the Direct Tax Administration
with the competent authority of the other Member State(s)
concerned.

The Advisory Commission or the Alternative Dispute
Resolution Commission will deliver its opinion within a period
of six months, which may be extended by an additional three
months. Following the notification of the opinion, the Direct
Tax Administration will have an additional six months' time to
agree with the competent authority of the other concerned
Member State(s) on how to resolve the question in dispute
and thus to make a final decision. It should be noted that the
competent authorities may make a decision which deviates
from the opinion of the Advisory Commission or Alternative
Dispute Resolution Commission. However, if they fail to
reach an agreement, the opinion will become binding for the
competent authorities.

The final decision will be implemented, subject to the
affected person accepting the final decision and renouncing
the right to any domestic remedy, within 60 days from the
date the final decision is notified to the affected person.

Interaction with national proceedings

An affected person always has the possibility to use the tax
dispute resolution mechanisms provided under the Law, even
if the administrative measure that gave rise to a question

in dispute has become final under domestic law. From a
Luxembourg perspective, the MAP and the final decision will
be considered as a new fact that entitles the Luxembourg
Direct Tax Administration, based on the provisions of the
domestic General Tax Law, to issue a new tax assessment,
even if the statute of limitations period has elapsed.

Where a decision on a question in dispute has been
rendered by the Luxembourg administrative Tribunal or
Court, this must be notified by the Luxembourg Direct Tax
Administration to the competent authority of the other
Member State(s) concerned. This notification implies that:

(i) The MAP is terminated, unless an agreement on the
same question in dispute has been reached beforehand.
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(i) The affected person can no longer request the set-up of
an Advisory Commission if the question in dispute has
remained unresolved during the whole duration of the MAP.

(iii) The dispute resolution process by the Advisory
Commission is terminated if the decision of the Tribunal
or Court has been rendered at any time after the
affected person has requested the set-up of an Advisory
Commission but before the Advisory Commission or the
Alternative Dispute Resolution Commission has delivered
its opinion.

It should also be noted that the introduction of a complaint
under the provisions of the Law terminates any other
procedure on the same question in dispute and launched on
the basis of another agreement or convention, such as the
1990 EU Arbitration Convention (90/436/EEC) or a double
taxation treaty.

Special provisions for individuals and smaller
undertakings

The Law provides a simplified procedure for individuals and
small and medium-sized enterprises by allowing them to
submit their complaint, replies to a request for additional
information and withdrawals only to the Luxembourg Direct
Tax Administration, if the affected person is a resident

of Luxembourg. The Direct Tax Administration must

notify the competent authorities of the other EU Member
States concerned within two months of receipt of such
communications.

Publicity

The competent authorities may agree to publish the final
decisions in their entirety, subject to consent of each of
the affected persons concerned. In the absence of such
agreement or consent, an anonymized abstract of the final
decision will be published.

Entry into force

The Law will apply to any complaint relating to questions of
dispute with respect to income or capital earned in a tax year
commencing on or after 1 January 2018. The competent
authority of Luxembourg and of each of the other Member
States concerned may however agree on a case-by-case
basis to apply the provisions with regard to any complaint
that was submitted prior to the date of entry into force of
the Law or relating to questions of dispute with respect to
income or capital earned in a tax year commencing before

1 January 2018.
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