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The United States (US) Treasury and the Internal Revenue Service (IRS) on

9 July released final requlations (TD 9901) under Internal Revenue Code!
Section 250, which allows an annual deduction to a domestic corporation for
its foreign-derived intangible income (FDII) and global intangible low-taxed
income (GILTI) inclusion. The final requlations are scheduled for publication
in the Federal Register on 15 July 2020.

The final regulations retain the basic approach and structure of the proposed
regulations published in March 2019 but contain several significant, and mostly
taxpayer-favorable, changes. For example, the final regulations:

» Modify the documentation requirements for establishing foreign use to
no longer require taxpayers to obtain specific documentation to establish:
(i) foreign person status; (ii) foreign use with respect to sales of certain
property sold directly to end users; or (iii) the location of certain services
provided to consumers

» Provide that the following are presumed made to a foreign person: (1) foreign
retail sales; (2) sales of general property delivered to an address that is
outside the United States; (3) other sales of general property to recipients
whose billing address is outside the United States; and (4) sales of intangible
property to recipients whose billing address is outside the United States
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» Deem a sale of general property to be for a foreign use
if: (i) the property is subject to manufacturing, assembly
or other processing outside the United States; or (ii) the
property is, in specified cases, delivered to an end user
(e.q., a foreign retail sale, property delivered to a location
outside the United States, or an electronic transfer of
digital content outside the United States)

» Deem a sale of intangible property to be for a foreign use if
the end user of the intangible is located outside the United
States, including when the intangible is used to provide a
service outside the United States

» Relax certain provisions that apply to limit a deduction for
related-party sales that are followed by unrelated-party
sales

The final regulations generally apply only to tax years
beginning on or after 1 January 2021. For tax years
beginning before 1 January 2021, taxpayers may apply
the final regulations or rely on the proposed regulations
(including the documentation transition rule whereby

a transaction may be substantiated by any reasonable
documentation maintained in the ordinary course).

In other Tax Cuts and Jobs Act-international guidance
developments, the US Office of Management and Budget's
Office of Information and Requlatory Affairs (OIRA) completed
its review of final regulations on the GILTI high-tax exclusion
under Sections 951(b) and 951A. Along with the final
regulations, OIRA also completed its review of proposed
regulations under Section 954(b)(4) on high-taxed subpart F
income and proposed rules under Section 964 related to
earnings and profits of a foreign corporation.

The Director of the IRS Advance Pricing and Mutual
Agreement program this week was quoted as saying there
has been an uptick in multilateral advance pricing agreement
(APA) requests. The official also said that multilateral APAs
are representing a broader range of transactions and not
limited to specific global financial transactions as in the

past. The APMA Director noted that the IRS is seeing more
multilateral APA requests that include a “sandwiched”
foreign-owned US entity involving related transactions with
the foreign parent and other foreign subsidiaries.

The Organisation for Economic Co-operation and
Development (OECD) on 3 July released Model Rules for
Reporting by Platform Operators with respect to Sellers in
the Sharing and Gig Economy as approved by the OECD/G20
Inclusive Framework on BEPS on 29 June 2020. The Model
Rules lay out a system for requiring digital platforms to
collect information on the income realized by those offering
accommodation, transport and personal services through
platforms and to report the information to tax authorities.

The release by the OECD of the Model Rules for reporting
by platform operators will have significant implications. As
the Model Rules are implemented by individual countries,
tax administrations will obtain new access to information

on the platform sellers. The release of the Model Rules will
make it easier for interested countries to put information
reporting regimes for platforms in place. The Model Rules
are also expected to support a more uniform approach to the
adoption of reporting obligations for platforms by individual
countries. Potentially affected companies should follow
developments and assess what changes to their processes
and technology might be needed to enable reporting of the
type contemplated in these projects.

Endnote

1. All"Section” references are to the Internal Revenue Code of 1986, and the regulations promulgated thereunder.
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