
Executive summary
Kenya’s Tax Appeals Tribunal (TAT) issued a ruling, on 30 July 2020, that 
certain fees and commissions are not subject to excise duty following an appeal 
by a Kenyan financial institution represented by its tax agent, Ernst and Young 
LLP (Kenya). The ruling was recently released to the general public.

Detailed discussion
Background 
Excise duty on ”other fees” was introduced through the Finance Act 2012, and 
the term ”other fees” was defined to include, any “fees, charges, or commissions 
charged by a financial institution relating to their licensed financial institutions 
but does not include interest on loan.”

This definition was, however, lacking in the sense that it did not provide a 
definition of the term ”interest.” This omission resulted in different financial 
institutions adopting the definition provided by the Income Tax Act (ITA), the 
literal interpretation among other sources.
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The Kenya Revenue Authority (KRA), on the other hand, 
adopted a very strict interpretation and went ahead to assess 
any financial institution whose tax treatment did not conform 
to its interpretation.

The KRA in 2016 assessed the appellant on various ”fees” 
including moratorium fees and flexi charges, which the 
revenue authority deemed ought to have been subject to 
excise duty. The taxpayer (Appellant) did not agree with the 
position that was adopted by KRA and appealed to the TAT.

Appellants’ position
The Appellant argued that the items on which the Respondent 
had levied excise duty were interest in nature and as such 
were exempt from excise duty as per the provisions of the 
Paragraph 4 of Part Il of the First Schedule to the Excise 
Duty Act (EDA), 2015 and Paragraph 7 of Part Ill of the Fifth 
Schedule to the Customs and Excise Duty Act (now repealed).

The Appellant’s positions were based on the following 
grounds:

a) The Excise Duty Act, 2015 and the Customs and Excise 
Duty Act (now repealed) do not define “interest.” This 
being the case, the Appellant relied on the definition 
provided in the ITA. 

b) The income in contention was derived from loans 
extended to customers and its substance was such that 
it was a return on a credit facility in the nature of interest.

c) The definition provided by the ITA implied that interest 
incorporated all charges incidental to advancing any loan 
or credit facilities.

d) In the absence of an express definition in the local tax 
jurisdiction, a taxpayer can rely on an internationally 
accepted definition such as the Organisation for Economic 
Co-operation and Development Guidelines which define 
”interest” as, inter alia, “income from debt claims or every 
kind, whether or not secured by mortgage or whether or 
not carrying a right to participate in the debtor’s profits.”

KRA’s position
The KRA, on the other hand, relied on the following grounds 
to support its position:

a) The said fees were categorized under ”fees and 
commissions” in the Appellant’s Audited Financial 
Statements (AFS).

b) The income was deducted upfront at the loan processing 
stage and was therefore not deemed to be interest.

c) Interest can only accrue after a loan has been granted 
which implied that the ”fees”’ in contention did not meet 
this criterion.

d) The categorization of the income in the AFS under ”fees 
and commissions” implied that the ”fees” were not 
interest.

e) The ”fees” were not based on the prevailing interest rates 
as published by the Central Bank of Kenya (CBK).

f) That the definition of various categories of incomes 
earned by financial institutions is provided in the CBK 
Prudential Guidelines.

g) The ITA is a different tax legislation and could not be 
relied upon in determining the definition to be applied 
under the EDA.

Tribunal’s ruling
The Tribunal determined that:

a) The Finance Act, 2012, which introduced excise duty 
on other fees by financial institutions was marred by 
ambiguity.

b) The CBK Prudential Guidelines do not provide definitions 
but instead provide categories of income for purposes of 
the preparation of AFS.

c) The KRA which has the sole mandate of administering 
all taxes in Kenya cannot purport that the same item of 
income can be interpreted differently under different tax 
legislations yet there was no unique definition provided 
in each tax legislation.

d) The explanations provided by the Appellant made it clear 
that the said ”fees” were of interest in nature.

Implications
In conclusion, the Tribunal allowed the appeal and set aside 
the Respondent’s objection decision.

This is a landmark ruling that has set a firm ground on the 
interpretation of tax statutes and the importance of clear 
and express definitions in the relevant tax legislations. 
It has also highlighted the importance of understanding 
the underlying nature of items of income and expenses in 
deducing the appropriate tax treatment.
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