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US initiates Section
301 investigation into
Vietnam currency
policy; files WTO
appeal on Canada
lumber finding

Executive summary

On 2 October 2020, the United States Trade Representative (USTR) announced
the initiation of two investigations under Section 301 of the Trade Act of 1974
(Section 301) regarding Vietnam. The first investigation pertains to Vietnam’s
acts, policies, and practices related to the import and use of timber that is
illegally harvested or traded; the second investigation is related to Vietnam's
acts, policies, and practices that may contribute to the undervaluation of its
currency and any subsequent harm caused to United States (US) commerce.!

In addition, the US notified the World Trade Organization (WTO) of its intention
to challenge an August 2020 decision by the Dispute Settlement Body involving the
US imposition of countervailing duties on softwood lumber imports from Canada.?

Detailed discussion

Section 301 Investigations of Vietham

On 2 October 2020, the USTR initiated two investigations into Vietnam
pursuant to Section 302(b)(1)(A) of the Trade Act of 1974 that authorizes the
USTR to initiate an investigation to determine whether an act, policy, or practice
of a foreign country is actionable under Section 301 of the Trade Act.3
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The first investigation pertains to the usage of illegally-
sourced timber. The USTR advised that Vietnam exported
over USS$3.7 billion of wooden furniture to the US in 2019.
Available evidence suggests a significant portion of the
timber imported into Vietnam and used in the production of
the subsequent furniture exported from Vietnam was illegally
harvested or traded. The investigation will focus on reports
that Vietnam may be importing timber from protected lands
in Cambodia or in violation of the Convention on International
Trade in Endangered Species of Wild Flora (CITES).

The second investigation is around whether currency
practices of Vietham are unreasonable or discriminatory and
burden or restrict US commerce.* In the announcement, the
USTR notes Vietnam's currency (the Dong) was undervalued
on a real effective basis by approximately 7% in 2017 and

by approximately 8.4% in 2018. Further, available evidence
also indicates that the Government of Vietnam actively
intervened in the exchange market, which contributed to the
Dong's undervaluation in 2019.

With regard to the timber investigation, the USTR is seeking
public comment on:

» The extent to which illegal timber is imported into Vietnam.

» The extent to which Vietnamese producers, including
producers of wooden furniture, use illegal timber.

» The extent to which products of Vietnam made from illegal
timber, including wooden furniture, are imported into the
United States.

With regard to the currency investigation, the USTR is
seeking public comment on:

» Whether Vietnam's currency is undervalued, and the level
of the undervaluation.

» The extent to which Vietnam's acts, policies, or practices
contribute to the undervaluation.

» The nature and level of burden or restriction on US commerce
caused by the undervaluation of Vietnam'’s currency.

Comments for both investigations should be submitted by
12 November 2020.

Appeal of WTO Ruling over Canadian Softwood
Lumber

On 29 September 2020, the US notified the WTO of its
decision to appeal the Dispute Settlement Body's (DSB)
decision on Countervailing Measure on Softwood Lumber
from Canada.® The US has expressed concerns about

unfairly dumped and subsidized imports of softwood lumber
products from Canada for nearly 40 years. In 2017, the US
Department of Commerce and the US International Trade
Commission (USITC) found that the Canadian softwood
lumber producers were causing material injury to US
softwood lumber producers and subsequently imposed
countervailing duties on these Canadian producers.t The
Canadian Government challenged these duties in the WTO
DSB under the Subsidies and Countervailing Measures
agreement and, on 24 August 2020, the WTO ruled that
the US could not support the subsidy calculations used to
determine such duties.” In response, the US announced that
it would appeal the ruling. However, because the US has
blocked the election of new members to the Appellate Body,
the Appellate Body currently lacks the required guorum and
will be unable to hear the case.?

Actions for businesses

Any company involved in the importation of goods from
Vietnam is encouraged to identify the potential impact

of additional duties and explore mitigation strategies.

Close monitoring of the negotiations and any political
developments is warranted, as companies will want to assess
any liability under a changing tariff regime.

Immediate actions for such companies to consider include:

» Reviewing contracts with suppliers and with customers
to understand who has liability for increased duties and if
there are opportunities for negotiation.

» Mapping their complete, end-to-end supply chain to fully
understand the extent of products impacted, potential
costs, alternative sourcing options, and to assess any
opportunities to mitigate impact such as tariff engineering
to address potential 301 or countervailing duties.

» |dentifying strategies to defer, eliminate, or recover the
excess duties paid under Section 301 or countervailing
duty orders such as bonded warehouses, Free Trade
Zones, substitution drawback, Chapter 98, and equivalent
programs under Vietnam customs regulations.

» Exploring strategies to minimize the customs value of
imported products subject to the additional duties under
either 301 tariffs and countervailing duties, re-evaluating
current transfer pricing approaches, and for US imports,
considering US customs strategies, such as First Sale for
Export.
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