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US Treasury Secretary says no new taxes for now,
commits to OECD BEPS discussions

US Treasury Secretary Janet Yellen was sworn into office
on 26 January 2021, the day after the Senate approved her
nomination to be the first woman to hold the post.

During her Senate Finance Committee confirmation
hearings on 19 January, Yellen confirmed that the Biden
Administration plans to delay tax increases for now due to
the coronavirus pandemic.

Yellen noted that Biden had said that eventually, as part of
a larger package with spending and investment proposals,
the President would want to repeal parts of the 2017 tax
cuts that benefited the wealthy and large companies, and
reverse incentives for companies to offshore operations
and profits. However, Biden has been clear that he does not
want to completely repeal the Tax Cuts and Jobs Act. She
said a provision in that law had the byproduct of rewarding
corporations for moving operations offshore.

Yellen also testified that the US will work with other countries
in negotiations to stop a “race to the bottom™ on corporate
taxation and, within that process, ensure competitiveness of
American corporations. She affirmed that it is important for
US companies to be globally competitive and said the OECD
negotiations are important for that reason.

The new Treasury Secretary spoke with her UK and German
counterparts on 27 January, saying she was “committed to
active U.S. participation in the ongoing OECD discussions on
international taxation to forge a timely international accord,”
according to a readout of the call.

A Treasury statement released after one of the calls
reiterated the message that Secretary Yellen plans to
“re-engage actively in the ongoing OECD discussions on

international taxation."

Pascal Saint-Amans, Director of the OECD Centre for Tax
Policy and Administration noted Yellen's Senate Finance
Committee confirmation hearing testimony, saying the

US appears to have a "strong appetite” for the OECD Base
Erosion and Profit Shifting (BEPS) 2.0 Pillar Two proposals
regarding a minimum tax.

During a keynote speech in late January, Saint-Amans

said: "What we can anticipate is a much more constructive
approach” from the new Biden administration with respect to
the BEPS 2.0 negotiations.

In regard to last year's US proposal to implement Pillar One
as a safe harbor, Saint-Amans said "I don't see it has any
chance to prosper anytime soon.”

Treasury and IRS news

New final requlations address application
of Section 163(j) limitation to CFCs and
partnerships, while reserving on certain
provisions

Treasury and the IRS on 5 January 2021 issued final
regulations (TD 9943, the 2021 Final Regulations)

that provide guidance on applying the limitations on

the deductibility of business interest expense under
Section 163(j) (the Section 163()) limitation), which was
significantly modified by the Tax Cuts and Jobs Act, and
further modified by the Coronavirus Aid, Relief, and
Economic Security Act (CARES Act).

The 2021 Final Reqgulations retain the same basic structure
as the proposed regulations released in July 2020 (the 2020
Proposed Regulations) and include certain definitions and
rules for applying the Section 163(j) limitation to controlled
foreign corporations (CFCs) and partnerships.

While the 2021 Final Regulations adopt much of the
2020 Proposed Regulations, they also include significant
revisions and clarifications. Additionally, the 2021 Final
Regqulations reserve on certain important provisions of
the 2020 Proposed Regulations that the IRS continues

to study, including: (i) the treatment of interest expense
from debt-financed acquisitions of, and distributions from,
passthrough entities; (ii) rules on partnership and partner
basis adjustments upon partner dispositions; (iii) rules on
the treatment of excess business interest expense in tiered
partnerships; (iv) the computation of a US shareholder’s
adjusted taxable income when a CFC group election is

in place; and (v) the treatment of foreign persons with
effectively connected income (ECI).

The 2021 Final Regulations explicitly provide that taxpayers
are not required to make the CFC grouping election within
the first 60 days after the regulations are published as final
but may make the election in subsequent years. This will
allow taxpayers time to model out the implications of making
such an election.


https://www.irs.gov/pub/irs-drop/td-9943.pdf

The 2021 Final Reqgulations largely reject comments seeking
to modify the safe-harbor election, though the safe-harbor
election was modified to apply to CFCs with net business
interest income. Although a transition rule is provided that
may be beneficial in certain circumstances, Treasury rejected
comments seeking to modify SRLY rules as applicable to pre-
group disallowed business interest expense carryforwards.
As a result, taxpayers must carefully examine the attributes
of each potential CFC group member before making a CFC
group election to avoid unintended consequences.

The 2021 Final Regulations apply to tax years beginning

on or after the date that is 60 days after the regulations

are published in the Federal Register. Except as otherwise
provided, taxpayers may apply the Final 2021 Regulations
to a tax year beginning after 31 December 2017, and before
60 days after the applicability date, provided that they
consistently apply the 2021 Final Regulations and the 2020
Final Regulations to that tax year and each subsequent tax year.

For tax years for which the 2021 Final Regulations do not
apply, taxpayers may rely on the rules in the 2020 Proposed
Regulations to the extent provided in the 2020 Proposed
Regulations. Whether the incoming Biden Administration
seeks to halt or suspend the application of the 2021 Final
Requlations (for example, pending review of the regulations)
remains to be seen.

IRS allows remote signing and submission of
authorization Forms 2848 and 8821

The IRS has announced (IR-2021-20) that a new online option
is now available for the submission of Form 2848, Power

of Attorney and Declaration of Representative, and

Form 8821, Tax Information Authorization. The new online
tool, which is an interim solution in advance of the Tax Pro
Account that is expected to be launched this summer, will
allow tax professionals to submit authorization forms to the
IRS electronically.

After creating a Secure Access account, tax professionals
can access the new “Submit Forms 2848 and 8821 Online”
option on the IRS.gov/taxpro page. The fax and mail options
for submitting Forms 2848 and 8821 are still available,
however signatures on such forms must be handwritten.
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While the new online submission option represents a step

in the right direction, its benefits are somewhat limited.
Because using the system will not accelerate the current five-
week timeline for processing authorizations through the IRS
Central Authorization File, or “CAF" system, the only benefit
over the traditional fax and mail options is the ability to use
electronic signatures.

IRS official says quidance on worldwide interest
expense allocation is a top priority, proposed FTC
regs in 2021

An IRS official in mid-January said that guidance on

the elective Section 864(f) worldwide interest expense
allocation is a top international priority for the agency in
2021. Among the issues likely to be addressed are how the
Section 864(f) election would operate and the worldwide
group definition. The official noted there has not been much
commentary on the provision and solicited taxpayer comments.

The official also was quoted as saying the IRS has put out a
set of foreign tax credit regulations every year since 2017
and there are plans to issue a set of proposed regulations
this year.

USTR finds DSTs adopted by six nations
discriminatory; suspends DST-related punitive
tariff actions on French goods

The US Trade Representative (USTR) recently released
findings in its investigations of the Digital Services Tax (DST)
regimes adopted by India, Italy, Turkey, Austria, Spain and the
UK, initiated under Section 301. The USTR determined each
DST to be discriminatory against US companies, inconsistent
with prevailing principles of international taxation, and
burdensome or restrictive to US commerce.

The USTR announced that no specific actions are being
taken at this time. Separately, the USTR announced the
suspension of punitive tariffs on certain French origin goods
in relation to the Section 301 investigation of France's DST
that were set to take effect on 6 January 2021.


https://www.irs.gov/newsroom/new-irs-submit-forms-2848-and-8821-online-offers-contact-free-signature-options-for-tax-pros-and-clients-sending-authorization-forms
https://www.irs.gov/tax-professionals/submit-forms-2848-and-8821-online
https://www.irs.gov/tax-professionals
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OECD developments

OECD Inclusive Framework political leaders
promote global consensus following OECD's public
consultation on Pillar One and Two Blueprints

On 27 and 28 January 2021, the OECD/G20 Inclusive
Framework on Base Erosion and Profit Shifting (BEPS)

held a public meeting to provide an update on its ongoing
international tax work. The agenda included discussion of the
future of international taxation in connection with the ongoing
G20/0ECD project titled "Addressing the Tax Challenges of the
Digitalisation of the Economy" (the BEPS 2.0 project).

At the meeting, finance ministers from six jurisdictions
stressed the importance of reaching a consensus solution
by mid-2021 and expressed their confidence that a positive
outcome will be achieved.

The meeting followed the public consultation meeting hosted
by the OECD on 14-15 January 2021 on the Pillar One and
Pillar Two Blueprints. These Blueprints were released by the
OECD on 12 October 2020 to reflect the progress made on
both elements of the BEPS 2.0 project.

The public consultation meeting, which was held virtually, focused
on the key questions posed in the consultation document and
addressed the written comment submissions that were
received from stakeholders as part of the consultation
process. Representatives from business, labor groups, non-
governmental organizations, academia and other interested
parties participated in the consultation to discuss their
perspectives. EY submitted a comment letter and a global
team from EY participated in the consultation.

The Secretariat Director noted what he saw as the main
takeaways from the consultation:

» Pillar One needs to be simplified, particularly with respect
to segmentation and double tax relief.

» The major issue around the scope of Pillar One is largely a
political issue.

» Pillar Two requires enhanced coordination of the rules,
noting that countries can move on their own in this area so
that the existence of this aspect of the project is necessary
for rule coordination.

Looking ahead, the Director said that they would draw on
the comments in attempting to work out the technical issues.
He noted that this project likely will be discussed at the

G20 Finance Ministers meeting in late February 2021 and
reiterated the objective of reaching agreement on a solution
by mid-2021.

OECD Secretariat issues updated guidance on tax
treaties and impact of COVID-19 pandemic

The OECD on 21 January 2021 published on its website
an Updated guidance on tax treaties and the impact of the
COVID-19 pandemic (the guidance). This guidance revisits the
guidance published on 3 April 2020 by the OECD Secretariat.

The updated guidance provides an analysis of some of the
treaty-related issues that may arise due to the COVID-19
pandemic and is intended to provide more tax certainty to
taxpayers. The guidance represents the OECD Secretariat's
views on the interpretation of the provisions of tax treaties
(i.e., each jurisdiction may adopt its own guidance to
provide tax certainty to taxpayers). However, the document
indicates that the guidance reflects the general approach
of jurisdictions and illustrates how some jurisdictions have
addressed the impact of COVID-19 on the tax situations of
individuals and employers.

The guidance addresses permanent establishments, residence
status of companies (based on place of effective management)
and individuals, and the treatment of employment income.

The updated version of the guidance considers some
additional fact patterns not addressed in detail in the April
2020 guidance, examines whether the analysis and the
conclusions outlined in the April 2020 guidance continue
to apply where the circumstances persist for a significant
period, and contains references to country practice and
guidance during the COVID-19 pandemic.

The OECD has published on its website diverse materials
related to different focus areas in response to the COVID-19
crisis.

Note also that EY maintains a tracker that provides

a snapshot of the tax policy changes in close to 140
jurisdictions around the world in response to the COVID-19
pandemic and that is updated frequently.


https://read.oecd-ilibrary.org/view/?ref=1060_1060114-o54bvc1ga2&title=Updated-guidance-on-tax-treaties-and-the-impact-of-the-COVID-19-pandemic
http://oecd.org/coronavirus/en/
https://www.ey.com/en_gl/tax/how-covid-19-is-causing-governments-to-adopt-economic-stimulus--
https://www.oecd.org/tax/beps/public-consultation-document-reports-on-pillar-one-and-pillar-two-blueprints-october-2020.pdf
https://assets.ey.com/content/dam/ey-sites/ey-com/en_gl/topics/tax/tax-pdfs/ey-comments-on-blueprints-14-december-2020.pdf
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