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Legislation

House passes Build Back Better Act budget
reconciliation bill; action moves to Senate

In a major step forward for the Biden Administration and
Congressional Democrats, the House on 19 November
passed the proposed Build Back Better Act (H.R. 5376)
reconciliation bill in a 220 to 213 vote, following numerous
delays and missed deadlines.

The House-passed Build Back Better Act (BBBA) includes
significant changes to the international tax provisions of
the Internal Revenue Code. These and other tax changes
are generally intended to fund expanded social programs
such as health coverage, affordable housing, universal
pre-kindergarten and childcare, clean energy and climate
investments, among other proposed spending provisions.
Although largely consistent with the House Ways & Means
Committee draft that was released on 13 September, the
proposed international tax provisions in the House-passed
BBBA include important technical changes and updates to
the effective dates to make the proposals prospective only.

The BBBA now goes to the Senate, where consideration will
begin in December and where it is expected to be modified.
The House bill has already been shaped by the parameters
set by Senators Joe Manchin (D-WV) and Kyrsten Sinema
(D-AZ), reducing the size and scope of the bill and refocusing
tax increases to pay for it away from rate increases and
toward non-rate proposals such as a corporate minimum tax
based on book income and a tax on stock buybacks, among
other provisions.

Senator Manchin earlier suggested that major changes are
possible to the House version of the Build Back Better bill,
saying: "They're working off the House bill. That's not going
to be the bill | work off of.”

Senate Majority Leader Chuck Schumer (D-NY) indicated
that he wants the Build Back Better bill to be approved by the
Senate before the Christmas break.

An EY Global Tax Alert provides a review of the House-
passed BBBA's international tax provisions and details the
technical and effective date changes as compared to the
original proposals released by the House Ways and Means
Committee in September 2021.

President Biden signs infrastructure legislation
including new cryptocurrency reporting

President Joe Biden signed the long-awaited Infrastructure
Investment and Jobs Act (H.R. 3684) into law on 15 November
2021, following passage in the House on 5 November and by
the Senate last summer.

The legislation clears the way for about $550 billion in new
spending on highway and other projects. Worth noting,
the infrastructure bill will impose information-reporting
requirements on sales of cryptocurrency and other “digital
assets.” Cryptocurrency and other “digital assets” sold

by customers of “brokers” will be subject to Form 1099-B
reporting and cost-basis reporting.

The legislation specifically amends the Internal Revenue
Code to make certain changes including expanding the
definition of a broker, defining “digital assets,” and applying
the cost-basis-reporting regime for securities to digital
assets. The amendments will be effective for information
returns filed in 2024 for the 2023 calendar year.

IRS news

Final FTC regs expected by year-end, PTEP regs
in 2022

A senior Treasury official in November 2021 said that

the first set of eagerly anticipated final foreign tax credit
regulations are still planned to be released before the end of
the year. The official said the final rules, which are expected
to come in at around 400 pages, are in the “clearance
process.” Treasury and the IRS issued proposed foreign tax
credit regulations in September 2020.

Repeating prior comments, the official said the foreign
tax credit package would focus on core rules, including
jurisdictional nexus and refundable credits. A second set
of final foreign tax credit regulations will likely be released
in 2022, he said. The proposed regulations would apply to
foreign taxes paid or accrued in tax years beginning on or
after the date of publication of the final rules.

Proposed regulations on previously taxed earnings and
profits (PTEP) are approximately a month or two from
completion as to core aspects of the package, the official
said, but will then require considerable review. The first set


https://globaltaxnews.ey.com/news/2021-6164-us-latest-version-of-build-back-better-proposal-would-modify-international-tax-proposals-in-house-ways-and-means-bill

of proposed PTEP regulations are expected to be released

in 2022. The official conceded that provisions in the House's
proposed Build Back Better Act could affect the first set of
PTEP regulations currently in process, pointing to proposed
changes to Section 961(c) basis adjustments.

New IRS tool supports withholding agents’
compliance with Form 1042-S

The IRS on 15 November 2021 launched a new online tool
that is designed to support US withholding agents’ compliance
with reporting and withholding required with respect to IRS
Form 1042-S (Foreign Person's U.S. Source Income Subject

to Withholding). An IRS news release states that the tool
performs a quality review of data before it is submitted to
the IRS. An IRS tutorial is available on how to use the tool.
According to the IRS, use of the tool is voluntary, “but the
IRS will take into account a withholding agent's use of the
tool when making enforcement and penalty determinations.

"

Digital Taxation

US, Turkey announce joint statement on unilateral
digital tax compromise

The United States and Turkey issued a joint statement

on 22 November announcing that the same terms in the
Unilateral Measures Compromise reached in October 2021
among the US and five European countries with respect to
digital services taxes (DSTs) and US trade actions, would also
apply in the US-Turkey context.

On 21 October 2021, a Joint Statement from Austria,
France, Italy, Spain, the United Kingdom and the US

was released describing a compromise reached by the
countries on a transitional approach to the treatment of
existing DSTs and other relevant similar measures during
the interim period before new BEPS Pillar One rules come
into effect. The interim period is the period beginning on
1 January 2022 and ending on the earlier of the date that
the Pillar One multilateral convention comes into force or
31 December 2023.
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Under the October compromise, the five European countries
- and now Turkey, while not required to withdraw their
existing DST regimes until Pillar One takes effect, have
agreed to allow a portion of taxes accrued by a multinational
enterprise under their DSTs or any other unilateral measures
before Pillar One takes effect to be credited against the
portion of the corporate tax liability associated with Amount
A as computed under Pillar One.

The US Government, in turn, agreed to terminate its
proposed trade actions against the-countries with respect to
the existing DSTs and committed not to impose further trade
actions with respect to such countries and their DSTs during
this interim period.

India, US agree on transitional approach for 2%
Equalization Levy prior to implementation of Pillar
One rule

On 24 November 2021, the Government of India issued

a Press Release stating that India and the US have agreed

on a transitional approach to the treatment of the current
Indian e-commerce Equalization Levy (EL) during the interim
period before the new BEPS Pillar One rules come into effect.

The transitional treatment includes the continuation of the
2% EL charge by India, subject to a partial future credit to
the multinational enterprise (MNE) against that MNE's future
“Pillar One Amount A" tax liability. The US Government
agreed to terminate its proposed trade actions against India
with respect to the current 2% EL.

IRS requests comments on APA, mutual agreement applications and compliance

The IRS recently requested comments on Rev. Proc. 2015-41, which provides guidance on advance pricing and mutual
agreement applications and compliance. Comments are due by 10 January 2022.


https://www.irs.gov/newsroom/irs-announces-new-online-tool-to-help-us-withholding-agents-validate-their-1042-s-data-prior-to-filing#:~:text=IR-2021-223%2C%20November%2015%2C%202021%20WASHINGTON%20%E2%80%93%20The%20Internal,Foreign%20Person%27s%20U.S.%20Source%20Income%20Subject%20to%20Withholding.
https://www.irs.gov/forms-pubs/about-form-1042-s
https://home.treasury.gov/news/press-releases/jy0419
https://pib.gov.in/PressReleseDetailm.aspx?PRID=1774692
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OECD remains committed to BEPS Pillars in
effect by end of 2023

G20 leaders' endorsement at the end of October 2021 of
the Inclusive Framework agreement on key parameters of
the BEPS 2.0 project is requiring swift action to ensure that
the new rules come into effect globally as soon as possible.
Grace Perez-Navarro, deputy director of the OECD's Centre
for Tax Policy and Administration, on 18 November was
guoted as saying the OECD is committed to having both
BEPS Pillars in effect by the end of 2023. The OECD official
said this will require the Pillar One multilateral convention to
be completed by mid-2022.

Earlier, officials said model rules on the BEPS Pillar Two 15%
global minimum tax framework were expected to be released
by the end of November. Global minimum tax legislation is
already pending in the US Congress in the proposed Build
Back Better Act, and work has begun on a European Union
directive on global minimum tax rules.

OECD news

OECD releases 2020 MAP statistics and awards

The OECD on 22 November 2021 held its third OECD

Tax Certainty Day. During the event, the OECD released

the 2020 statistics on Mutual Agreement Procedures (MAP)
and presented the 2020 MAP awards.

For 2020, the statistics include information from all
members of the OECD/G20 Inclusive Framework on

BEPS that joined the Inclusive Framework prior to 2021

and have submitted their MAP statistics for a total of

118 jurisdictions, an increase from the 105 jurisdictions
covered in 2019 data. The 2020 data covers almost all MAP
cases worldwide. Separate statistics are provided for transfer
pricing cases and for “other" cases (i.e., non-transfer pricing
cases) for 2020.


https://www.oecd.org/ctp/dispute/mutual-agreement-procedure-statistics.htm
https://www.oecd.org/tax/dispute/mutual-agreement-procedure-awards.htm
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