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Tightening of the rules for taxation of long-term incentives under the special tax

regime for inbound employees

Executive Summary

The General Directorate of Taxes (GDT) recently issued a new
interpretation which will impact the taxation of long-term
incentives received by employees.

In particular, employment income derived from long-term
incentive gains cannot be apportioned for periods of
residence outside Spain unless the full amount of the gain is
attributable to the period prior to the date of assignment or
transfer to Spanish territory or the period after the
assignment or transfer has ended.

Summary of the interpretation

The interpretation includes an example of an employee
posted by a UK company to Spain during the second half of
2020 and, as consequence, the employee is entitled to be
taxed under the special tax regime for inbounds.

In the example, a long-term incentive, linked to the
achievement of a certain objectives over three years, was
awarded to the employee prior to the date of assignment or
transfer to Spanish territory. At the end of the third year of
the incentive period, the employee has the right to receive a
specific number of free shares (or at a reduced price).

The example concludes that the employment income arising
from the consolidated rights linked to the incentive plan as
of 31 December, 2020 do not derive from duties performed
exclusively prior to the date of assignment or transfer to
Spanish territory and, therefore, will be fully subject to
taxation under the special tax regime.

As a result, the corresponding deduction to avoid
international double taxation may be applied for taxes paid
outside Spain subject to the limitations provided for in
Spanish legislation.

Key Steps

The effects of the GDT interpretation should be analysed on
a case-by-case basis and by reference to the conditions of
the plan that requlate it. The rule of consolidation of the
rights of each plan can be of critical importance under the
special tax regime.

In view of the GDT interpretation, it is recommended that
employers should review its implications not only in relation
to long-term incentives, but also in relation to other
employment income which could, by extension, be attributed
to the performance of duties in Spain and therefore come
within the scope of the interpretation too.

The planning of international employee assignments to any
Spanish territory (including repatriations and local hiring)
should also be reviewed in order to comply with the relevant
legislation as it may be impacted by the GDT interpretation.
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