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Treasury and IRS news

Proposed FTC regs release expected soon, PTEP 
regs in first half of 2023
A senior IRS official told the October American Bar 
Association (ABA) Taxation Section meeting that the release 
of proposed foreign tax credit (FTC) regulations is “weeks, 
not months” away. Final FTC regulations were released in 
December 2021 and technical corrections to those rules 
were issued in July 2022. 

The coming proposed regulations reportedly will address 
major issues of concern to taxpayers, according to the 
official, including the cost recovery rule, withholding taxes 
on royalty payments, and country-specific issues. In regard 
to royalties, Treasury officials over the summer indicated the 
Government was considering a safe harbor for withholding 
taxes imposed on certain royalty payments that taxpayers 
have suggested would not be eligible for a foreign tax credit 
under the final rules.

The official also said that proposed previously taxed earnings 
and profits (PTEP) regulations would be issued in the first 
half of 2023. 

On 20 October, the IRS announced the withdrawal of the 
2006 proposed PTEP regulations under Section 959 and 
related basis adjustments under Section 961. The preamble 
to the withdrawal states that the “proposed regulations 
were never finalized, never went into effect, and did not 
indicate that taxpayers could rely on them. Withdrawing the 
proposed regulations at this point will help prevent possible 
abuse or other misuse of them—such as inappropriate basis 

adjustments in certain stock acquisitions to which Section 
304(a)(1) applies—while the Treasury Department and the 
IRS continue to develop the new proposed regulations. The 
IRS may, where appropriate, challenge taxpayer positions 
giving rise to inappropriate results.”

In regard to the recently enacted Inflation Reduction 
Act’s corporate alternative minimum tax (CAMT), another 
IRS official at the ABA meeting was quoted as saying the 
Government has not yet decided whether there will be a 
large package of guidance released or multiple smaller 
packages, or what form the guidance will take. He indicated 
that the IRS is finalizing its list of priorities that it needs to 
address in regard to the CAMT, noting there are many sub-
issues that will require guidance. The official did not offer a 
timeline but acknowledged taxpayers will need guidance by 
Q1 2023 to determine whether they are subject to the CAMT.

Another official said that the IRS Office of Chief Counsel has 
organized a group of subject matter experts across multiple 
associate offices in the IRS National Office who will craft the 
CAMT guidance.

Treasury official says proposed crypto regs 
coming before year end 
A Treasury official in October 2022 was quoted as saying the 
Government hopes to release proposed crypto regulations 
before the end of the year. The Infrastructure Investment and 
Jobs Act, enacted in November 2021, imposed information-
reporting requirements on sales of cryptocurrency and other 

“digital assets.” Cryptocurrency and other digital assets sold 
by customers of “brokers” will be subject to Form 1099-B 
reporting and cost-basis reporting.

IRS to request sponsoring entities to cancel their FATCA agreements if they fail to meet 
requirements
In a recent announcement in regard to the Foreign Account Tax Compliance Act (FATCA), the IRS indicated that it has 
identified “Sponsoring Entities that do not appear to have Sponsored Entities registered in the FATCA Registration System.” 
A Sponsored Entity is a Sponsored Foreign Financial Institution (FFI) or a Sponsored Direct Reporting Non-Financial Foreign 
Entity (NFFE). Sponsoring entities perform the “the due diligence, withholding, and reporting obligations of one or more 
Sponsored FFIs, or the due diligence and reporting obligations of one or more Sponsored Direct Reporting NFFEs.”

According to the IRS, it will begin requesting Sponsoring Entities to cancel their FATCA agreement if they fail to meet the 
requirements to be a Sponsoring Entity of Sponsored FFIs and/or Sponsored Direct Reporting NFFEs.
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The legislation specifically amended the Code to make certain 
changes, including expanding the definition of a broker, defining 
digital assets, and applying the cost-basis-reporting regime for 
securities to digital assets. It also required brokers to report to 
the IRS the basis of digital assets transferred to their customers 
or other non-brokers and requires digital assets to be treated as 

“cash” when received in the course of a trade or business. The 
amendments will be effective for information returns filed in 
2024 for the 2023 calendar year.

The official was quoted as saying the proposed rules would 
provide clarity as to effective dates regarding reporting, 
which she noted is necessary for market participants.

Transfer pricing news

IRS may be more selective on APAs given 
availability of ICAP in transfer pricing disputes 
The IRS is reviewing the Advance Pricing Agreement (APA) 
program and may become more selective in terms of 
acceptance of future APAs, according to a recent statement 
by Jennifer Best, the IRS’s Large Business and International 
Division Acting Deputy Commissioner. She said that the 
IRS is “reevaluating the APA program, which will probably 
become a bit more selective about what it takes in, going 
forward” and that “ICAP might be a greater interest going 
forward if the IRS becomes more selective.” (ICAP is the 
acronym for the International Compliance Assurance Program.)

ICAP is a voluntary risk assessment and assurance program 
aimed at facilitating cooperative engagements between 
multinationals and tax authorities in their local jurisdictions. 
ICAP allows multinationals to present their tax position 
to several tax administrations simultaneously in a more 
cooperative environment than a typical audit. In ICAP, the 
tax authorities determine that the multinational’s tax 
positions are “low” risk or that such a finding is not possible.

As with the APA program, ICAP is intended to be part of 
the “toolkit for dispute prevention and resolution,” the 
official said, which ultimately should reduce the number of 
disputes that require resolution through Mutual Agreement 
Procedure (MAP) cases.

If the IRS becomes more selective about which cases are 
accepted in the APA program, ICAP would become an 
increasingly important option in preventing transfer pricing 
disputes. ICAP does not have the same level of certainty 
that an APA does; it may, however, allow for a (i) faster path 

to multilateral, practical tax certainty for taxpayers; and (ii) 
resolution through the risk assessment phase, thus potentially 
reducing the number of requests for MAP assistance. 

Additionally, for a transaction that requires further 
review (i.e., where it is not determined to be low risk), tax 
authorities may recommend that the multinational enter 
the APA program, which may lead to a more efficient APA 
process because the tax authorities have already reviewed 
the transaction and should have a more truncated due 
diligence review. Alternatively, the tax authorities may agree 
that a tax adjustment is needed and attempt to settle the 
issue informally outside of the MAP process where possible. 
Taxpayers who have participated in the ICAP process have 
reported positive experiences. 

IRS to reconsider APA revenue procedure 
guidance
The IRS reportedly plans to reconsider its Advance Pricing 
Agreement (APA) revenue procedure guidance in light of 
the recent Sixth Circuit Court of Appeals decision in Eaton 
Corp. & Subs. v. Commissioner, which upheld the Tax Court’s 
opinion. In August 2022, the Sixth Circuit ruled that the IRS 
had the burden of proving that there were grounds to cancel 
the APAs at issue under generally applicable contract-law 
principles and that the IRS failed to meet that burden. The 
Sixth Circuit also held the IRS could not impose Section 6662 
penalties on Eaton Corporation’s self-reported adjustments.

According to an IRS official: “The Tax Court in its decision 
basically invited us to rewrite the revenue procedure if we 
want to achieve the result we want.”

Tax treaty news

Treasury developing measures for future treaties 
to address new tax regimes, new US-Croatia 
treaty before year end
A Treasury official in late October 2022 said the US 
Government is working on establishing “prophylactic” 
measures to address new tax regimes in the context of 
future tax treaties. He indicated that Treasury wants to 
include rules in US treaties that would consider tax regimes 
that do not yet exist in order to prevent issues arising later.

The official was also quoted as saying that the US and 
Croatia are expected to sign a first-ever income tax treaty 
before the end of the year. He confirmed earlier reports 

https://eur01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.opn.ca6.uscourts.gov%2Fopinions.pdf%2F22a0202p-06.pdf&data=05%7C01%7Csharyl.schwartz%40ey.com%7Ccc5d48faf76c4053db7908dab38eea12%7C5b973f9977df4bebb27daa0c70b8482c%7C0%7C0%7C638019723628073070%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=o5WFADIGymV53cbbL7gsKmVSLfW5uMWtAzUdr%2FWDhkc%3D&reserved=0
https://eur01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.opn.ca6.uscourts.gov%2Fopinions.pdf%2F22a0202p-06.pdf&data=05%7C01%7Csharyl.schwartz%40ey.com%7Ccc5d48faf76c4053db7908dab38eea12%7C5b973f9977df4bebb27daa0c70b8482c%7C0%7C0%7C638019723628073070%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=o5WFADIGymV53cbbL7gsKmVSLfW5uMWtAzUdr%2FWDhkc%3D&reserved=0
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OECD releases public consultation document 
on administration and tax certainty aspects of 
Amount A of Pillar One
On 6 October 2022, the OECD Secretariat released a 
Progress Report on the Administration and Tax Certainty 
Aspects of Amount A of Pillar One (the Report) in connection 
with the ongoing OECD/G20 BEPS 2.0 project.

The Progress Report is a consultation document that covers 
important building blocks not included in the Progress 
Report on Amount A of Pillar One released on 11 July 
2022; namely the rules on the administration of the new 
taxing right and the tax certainty-related provisions. The 
Secretariat document does not represent the consensus 
views of the OECD/G20 Inclusive Framework on Base Erosion 
and Profit Shifting (BEPS) jurisdictions.

The Report was released by the OECD Secretariat in order to 
obtain further input from stakeholders on the administration 
and tax certainty aspects of Amount A, with written 
comments requested by 11 November 2022.

The Report indicates that two other public consultation 
documents will be released by the end of 2022: one addressing 
the withdrawal and standstill of digital services taxes and other 
relevant similar measures, and the other one on Amount B.

Finally, the Report states that the work on Amount B will 
proceed with a view to completing it in the first half of 2023.

The Progress Report does not represent the final or 
consensus views of the Inclusive Framework jurisdictions, 
but it does provide an indication of the overall direction in 
which the administration and tax certainty for Amount A and 
Related Issues may develop.

that US reservations to the proposed US-Chile tax treaty 
are pending approval in the Chilean Parliament. The US 
Senate Foreign Relations Committee last spring approved 
the Chilean treaty subject to two reservations. The official 
further said there are current plans to update the existing 
US-Switzerland and US-Israel tax accords.

OECD developments

G20 Finance Ministers welcomed progress made 
on BEPS 2.0, called for swift implementation
On 12 and 13 October 2022, the G20 Finance Ministers 
and Central Bank Governors met in Washington, DC. The 
G20 Chair’s summary issued at the conclusion of the 
meeting noted the G20 Finance Ministers’ welcome of the 
progress made on the two-pillar project to address the tax 
challenges of the digitalization of the economy (the BEPS 
2.0 project) and reaffirmed their commitment to swift 
implementation of the new rules.

In advance of the meeting, on 10 October 2022, the OECD 
released the Secretary-General’s Tax Report to the G20 
Finance Ministers and Central Bank Governors. It provided an 
update on activities with respect to the G20’s international 
tax agenda, including updates on the BEPS 2.0 project, the 
work on tax policy and climate change and the OECD’s other 
tax work. In parallel, the OECD released a report requested 
by the G20 providing an OECD/G20 Roadmap on Developing 
Countries and International Taxation that takes stock of 
progress since 2021 and a brief report from the OECD 
Secretary-General on the Establishment of the Inclusive 
Forum on Carbon Mitigation Approaches (the IFCMA Report)

The Report contained seven annexes encompassing recent 
OECD tax documents:
•	Report on Automatic Exchange of Information (AEOI)

•	Progress Report on the Administration and Tax Certainty 
Aspects of Amount A of Pillar One

•	G20/OECD Roadmap on Developing Countries and 
International Taxation

•	Crypto-Asset Reporting Framework and Amendments to 
the Common Reporting Standard

•	Tax Incentives and the Global Minimum Corporate Tax

•	Pricing Gas Emissions (forthcoming)

•	OECD/G20 Inclusive Framework on BEPS Progress Report

FinCEN issues final rule on beneficial ownership 
information reporting requirements
Treasury’s Financial Crimes Enforcement Network (FinCEN) 
on 28 September 2022 issued a final rule requiring 
certain entities to file reports with FinCEN that identify 
two categories of individuals – (1) beneficial owners of an 
entity and (2) individuals who have filed an application with 
specified governmental authorities to create the entity or 
register it to do business. The new regulations implement 
section 6403 of the Corporate Transparency Act, enacted 
in 2021.

https://www.oecd.org/tax/beps/progress-report-administration-tax-certainty-aspects-of-amount-a-pillar-one-october-2022.pdf
https://www.g20.org/wp-content/uploads/2022/10/G20-Chairs-Summary-4th-FMCBG-12-13-Oct-2022.pdf
https://www.oecd.org/g20/topics/international-taxation/oecd-secretary-general-tax-report-g20-finance-ministers-indonesia-october-2022.pdf
https://www.oecd-ilibrary.org/docserver/cf46900c-en.pdf?expires=1665480425&id=id&accname=guest&checksum=E325916D8674CC3D9C991DABE79724ED
https://www.oecd-ilibrary.org/docserver/cf46900c-en.pdf?expires=1665480425&id=id&accname=guest&checksum=E325916D8674CC3D9C991DABE79724ED
https://www.oecd.org/g20/topics/international-taxation/oecd-secretary-general-report-g20-finance-ministers-central-bank-governors-establishment-ifcma-indonesia-october-2022.pdf
https://www.oecd.org/tax/transparency/documents/peer-review-of-the-automatic-exchange-of-financial-account-information-2022.pdf
https://www.oecd.org/tax/beps/progress-report-administration-tax-certainty-aspects-of-amount-a-pillar-one-october-2022.pdf
https://www.oecd.org/tax/beps/progress-report-administration-tax-certainty-aspects-of-amount-a-pillar-one-october-2022.pdf
https://www.oecd.org/publications/g20-oecd-roadmap-on-developing-countries-and-international-taxation-cf46900c-en.htm
https://www.oecd.org/publications/g20-oecd-roadmap-on-developing-countries-and-international-taxation-cf46900c-en.htm
https://www.oecd.org/tax/exchange-of-tax-information/crypto-asset-reporting-framework-and-amendments-to-the-common-reporting-standard.pdf
https://www.oecd.org/tax/exchange-of-tax-information/crypto-asset-reporting-framework-and-amendments-to-the-common-reporting-standard.pdf
https://www.oecd-ilibrary.org/docserver/25d30b96-en.pdf?expires=1665494237&id=id&accname=guest&checksum=A1F57BA669120F844C53A036BDA1AA40
https://www.oecd.org/tax/tax-policy/pricing-greenhouse-gas-emissions-turning-climate-targets-into-climate-action.htm
https://www.oecd.org/tax/beps/oecd-g20-inclusive-framework-on-beps-progress-report-september-2021-september-2022.pdf
https://eur01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fpublic-inspection.federalregister.gov%2F2022-21020.pdf&data=05%7C01%7Cjohn.turro%40ey.com%7C548eb87274234869dea508daa22a9a51%7C5b973f9977df4bebb27daa0c70b8482c%7C0%7C0%7C638000601102102551%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=9hNPdg%2FgCNhD4%2FFipKJbFmKkINKaKOcoZd9jsyWivTk%3D&reserved=0
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OECD/G20 Inclusive Framework held 14th plenary 
meeting and published 6th annual progress report
The OECD on 4 October 2022 published the sixth annual 
progress report of the OECD/G20 Inclusive Framework on 
BEPS (the Progress Report). The Progress Report describes 
developments in the work on addressing the tax challenges 
of the digitalization of the economy (the BEPS 2.0 project) 
as well as other activity of the Inclusive Framework during 
the period from September 2021 to September 2022.

On 6-7 October 2022, the Inclusive Framework held its 
14th plenary meeting, with over 500 delegates from over 
135 jurisdictions participating either in person or virtually. 
Several sessions of the meeting were streamed for public 
viewing, including discussions on climate change and tax 
policy, tax transparency, digitalization of tax administration, 
and tax and development.

Significant activity in the Inclusive Framework is ongoing on 
both Pillar One and Pillar Two, with major releases expected 
with respect to both pillars before the end of the year. At the 
same time, the Inclusive Framework is expanding its focus 
to new areas, including work on tax and climate change. It 
is important for companies to monitor these developments 
closely. 

Companies also may want to consider taking the opportunity 
to engage with the Inclusive Framework and/or participate in 
the public consultations through the submission of written 
comments providing feedback on practical implications of 
the new rules that are being developed.

OECD releases report on interaction of Tax 
Incentives and Pillar Two
On 6 October 2022, the OECD released the report Tax 
Incentives and the Global Minimum Corporate Tax: 
Reconsidering Tax Incentives after the GloBE Rules (the 
Report). Prepared at the request of the Indonesian G20 
Presidency, the Report identifies considerations for 
jurisdictions when preparing for the implementation of 
Pillar Two. In particular, it addresses the current use of tax 
incentives in developed and developing jurisdictions in the 
context of the GloBE Rules and describes how key provisions 
of these rules may impact diverse types of tax incentives 
differently.

The Report suggests that the design of the GloBE Rules 
could provide new momentum for jurisdictions to engage 
in tax incentive reform. It recognizes that any such reforms 
require careful consideration in a Pillar Two environment, 
as the GloBE Rules would not affect all taxpayers or all tax 
incentives in the same ways and to the same extent. In 
particular, the OECD discourages the use of incentives that 
provide windfall gains to Multinational Enterprises (MNEs) 
without generating substantial tangible investment or jobs. 
The OECD expresses the view that expenditure-based tax 
incentives linked to payroll and/or tangible assets have 
proven to be most effective, while these would also be least 
affected by the GloBE rules due to the Substance Based 
Income Exclusion rule (SBIE).

The Report suggests that tax incentives reform, with a focus 
on existing incentives that carry the greatest risk of resulting 
in MNEs being liable for Top-up Taxes under the GloBE 
Rules and that result in the largest revenue forgone for the 
jurisdiction, and the introduction of Qualified Domestic 
Minimum Taxes (QDMTs) may be the most important first 
steps that a jurisdiction can take in preparing for the 
implementation of Pillar Two, in particular in developing 
countries. 

The Report describes how the GloBE Rules would have a 
material impact on tax incentives worldwide, consequently 
affecting the taxation of in-scope MNEs and the operation of 
jurisdictions’ tax policies.

Jurisdictions need to prepare for the implementation of Pillar 
Two, including the potential redesign of their tax incentives 
policy. The Report encourages jurisdictions to look at their own 
tax incentives systems and to consider potential tax reforms.

OECD and UN | Tax Inspectors Without Borders 
publish Annual Report 2022
On 6 October 2022, the 2022 Annual Report on the Tax 
Inspectors Without Borders (TIWB) initiative was released 
at the 14th Meeting of the OECD/G20 Inclusive Framework 
on BEPS.

The Report takes stock of the work undertaken under 
the TIWB initiative, providing an update on TIWB’s 
achievements from July 2021 to June 2022 and its 
objectives going forward. 

https://www.oecd.org/tax/beps/oecd-g20-inclusive-framework-on-beps-progress-report-september-2021-september-2022.pdf
https://www.oecd-ilibrary.org/docserver/25d30b96-en.pdf?expires=1665416504&id=id&accname=guest&checksum=DF7CD9EBFC96947EA1CB0E30E5976CD7
https://www.oecd-ilibrary.org/docserver/25d30b96-en.pdf?expires=1665416504&id=id&accname=guest&checksum=DF7CD9EBFC96947EA1CB0E30E5976CD7
https://www.oecd-ilibrary.org/docserver/25d30b96-en.pdf?expires=1665416504&id=id&accname=guest&checksum=DF7CD9EBFC96947EA1CB0E30E5976CD7
http://www.tiwb.org/resources/reports-case-studies/tax-inspectors-without-borders-annual-report-2022.pdf
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