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Introduction

Our annual BEPS in Review provides an overview of
the most important international tax developments in
the past year. 2022 was a remarkable year for fiscal
policymaking and the prelude to the introduction of
many new tax measures in 2023 and beyond.

The past year was marked by a wide variety

of developments - from progress on the G20/
Organisation for Economic Co-operation and
Development (OECD) project on Addressing the Tax
Challenges Arising from the Digitalisation of the
Economy (BEPS 2.0) to groundbreaking green tax
agreements such as the Carbon Border Adjustment
Mechanism (CBAM). As diverse as these developments
may seem, they are, in fact, all interrelated as together
they are a response to the turbulent economic and
geopolitical situation the world finds itself in.

This edition, also covers the progress of the G20/OECD
Inclusive Framework on BEPS (Inclusive Framework) in
its negotiations on Pillar One and Two of BEPS 2.0.

Tax developments in the United States (US) made

clear that the US will not introduce Pillar Two specific
measures in the short term. However, the US adopted
the Inflation Reduction Act (IRA), which introduced an
alternative minimum tax as well as tax incentives. In
contrast, a number of jurisdictions are preparing for
the introduction of Pillar Two measures. For example, in
Asia Pacific, Korea adopted Pillar Two legislation before
the end of the year.

In 2022 the European Union (EU) claimed a leading role
on the stage of international tax standard setting. After
a year of intense negotiations, the 27 Member States

reached an agreement to introduce the BEPS 2.0 Pillar

Two rules, leading to the adoption of the Minimum

Tax Directive on 15 December 2022. The adoption

of the Pillar Two rules by Korea and the adoption of

the Minimum Tax Directive by the EU marks a historic
event with major consequences for businesses and

tax authorities, in particular now that less than a year
remains until the rules come into force. In the EU,
developments such as the CBAM agreement and the
recently adopted Foreign Subsidies Regulation will also
have a major impact on governments and companies
worldwide. Further, a joint approach to the energy crisis
has led to pioneering and controversial fiscal measures
at European level in the form of a price cap and windfall
tax. For this reason, we emphasize EU developments in
our 2022 review.

Finally, 2022 was also an important year for tax
reporting and transparency. In the US, some
shareholder groups called on companies to publish
more information about tax payments. In the EU, we
saw important legislative activity, both at an EU and

a jurisdiction level. For example, Romania not only
introduced Public Country-by-Country Reporting (Public
CbCR) legislation in 2022 but set its effective date to
January 2023. In addition, new reporting obligations
are being discussed at the EU level and elsewhere, for
crypto-assets and shell entities. Australia also proposed
introducing Public CbCR in its 2022-23 Federal Budget.

To help businesses and investors stay on top of all
these developments, this edition of the Latest on BEPS
and Beyond: a Year in Review covers all these key
developments with a focus on common main themes,
describes the interrelationships in retrospect and
provides an outlook for 2023.
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Introduction

The project to address the tax challenges arising from
the digitalisation of the economy (the so-called ‘BEPS
2.0 project”) is comprised of:

»  Pillar One on the development of new nexus and
profit allocation rules to assign more taxing rights
to market jurisdictions

Pillar Two on the development of new global
minimum tax rules

The first section of this chapter provides an update

on Pillar One, including the latest developments. The
second section discusses the current status of Pillar
Two, and jurisdictional and regional perspectives on
this topic, including the EU tax-related activity on Pillar
Two. Finally, some remarks on the way ahead for BEPS
2.0.

BEPS 2.0 Timeline

8 October 2021
Inclusive Framework Statement

R
20 December 2021

PILLAR 2

1 July 2021
Inclusive Framework Statement

PILLAR 1

Release of OECD Model Global Anti-
Base Erosion (GloBE) Rules, including
Income Inclusion Rule (lIR) and Under-
Taxed Payment Rule (UTPR)

_

-0

14 March 2022

Release of Commentary to Model
Rules and announcement of public
consultation on administrative /
compliance matters

20 December 2022

Release of safe harbor guidance and
consultation documents on information
return and tax certainty for GIoBE

2 February 2023
Release of GIoBE administrative
guidance

)
In 2023
Planned release of model treaty
provision and commentary for Subject

to Tax Rule (STTR)
_

In 20237

Final guidance

» Permanent safe harbours

» GloBE information return

» Dispute resolution

» Additional administrative guidance

( .
Early / Mid 2022
Release of series of consultation drafts on
key components of Amount A

o

fo
O
(o

—_—
11 July 2022
Release of consolidated consultation
document on Amount A

-

—_—
6 Oct 2022
Release of consultation document on
administration and certainty on Amount A
-

—_—
December 2022
Release of consultation documents on
Amount B and on DSTs under Amount A
N

04

(.
Mid 2023
Planned Amount A multilateral
Convention to be opened for signature
-

—_—
31 December 2023
End of standstill agreement in 8 October
2021 statement on not introducing new

DSTs and similar measures
-

—_—
In 2024
Target for Amount A to come into effect
with critical mass of jurisdictions
-

State of play 2 February 2023



Pillar One

In December 2021, the OECD announced plans to
release a series of Secretariat working documents in
the first half of 2022 on the separate building blocks of
Amount A of Pillar One in order to obtain stakeholder
input. Between February and June 2022, seven
consultation documents were released covering:

» Nexus and Revenue Sourcing (see EY Global Tax
Alert),

» Tax Base Determinations (see EY Global Tax Alert),

» Scope (see EY Global Tax Alert),

» Extractives Exclusion (see EY Global Tax Alert),

» Requlated Financial Services Exclusion (see EY
Global Tax Alert), and

» A Tax Certainty Framework for Amount A and Tax_
Certainty for Issues Related to Amount A (see EY_
Global Tax Alert).

On 11 July 2022, the OECD released the Progress
Report on Amount A of Pillar One for public
consultation, with the aim to request input on the
design of the rules as included in the Report (see EY
Global Tax Alerts: brief and detailed). The July 2022
Progress Report covered many of the building blocks
of Amount A and reflected some updates addressing
comments received on the earlier consultation
documents. The Progress Report did not cover tax
certainty or administration.

The Inclusive Framework requested written comments
from stakeholders on the overall design of the Amount
A rules, reflected in the Progress Report, with the

aim to review the input received and seek to stabilize
the rules at its October 2022 meeting (see EY Global
Tax Alert). The OECD indicated that after stabilizing
the Amount A rules, these would be translated into
provisions for inclusion in a Multilateral Convention
(MLC) to be signed and ratified by Inclusive Framework
members. The published schedule reflected the
expectation that this work would be completed so that
a signing ceremony for the MLC could be held in the
first half of 2023, with the objective of enabling the
rules to enter into force in 2024 once a critical mass of
jurisdictions would have ratified the MLC.

A public consultation meeting was held on 12
September 2022 to discuss more than 70 comment
submissions received from businesses, industry
associations, tax advisors and individuals (see EY_
Global Tax Alert). The key elements of the proposed
design for Amount A discussed during the consultation
included the marketing and distribution profits safe
harbor, the approach for eliminating double taxation
with respect to Amount A and other aspects of the
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rules such as scope, revenue sourcing, tax base and
unilateral measures.

On 6 October 2022, the Secretariat of the OECD
released a Progress Report on the Administration

and Tax Certainty Aspects of Amount A of Pillar One

in order to obtain further input from stakeholders on
these subjects (see EY Global Tax Alert). The Report
included three major sections: (i) Procedures for
complying with the Amount A rules, including the filing
of the relevant information, payment, and access to
relief from double taxation, (ii) Tax certainty framework
for Amount A, and (iii) Dispute prevention and
resolution mechanisms for issues related to Amount A.

On 8 December 2022, the Secretariat of the OECD
released a consultation document on Amount B of
Pillar One (see EY Global Tax Alert). This consultation
document outlines the main design elements of
Amount B, focusing on the scope, the pricing
methodology, and the current status of discussions
concerning an appropriate implementation framework.

On 20 December 2022, the OECD also released a
consultation document on the MLC provisions on
Digital Services Taxes (DSTs) and other relevant similar
measures (see EY Global Tax Alert). It contains draft
MLC provisions implementing the commitments with
respect to DSTs and other relevant similar measures,
including (i) an obligation to withdraw the measures
listed in an Annex to the MLC and stop applying them
to any company, (ii) a definition of the measures that
the parties to the MLC will commit not to enact in the
future and (iii) a mechanism that will eliminate Amount
A allocations if this commitment is breached.

With that, the OECD has completed the public
consultations on all building blocks of Pillar One in
2022. Technical work on both Amount A and Amount B
is expected to be completed in mid-2023. For Amount
A, draft MLC provisions are expected to be finalized by
mid-2023 with the aim to have a signing ceremony in
mid-2023 and have the instrument enter into force in
2024.

A key open question in relation to Pillar One that
remains is whether a critical mass of countries will
indeed sign the MLC. Uncertainty around the likelihood
of the US and some other countries joining has raised
speculation on whether such a critical mass will result.
The EU has already announced it will come up with an
alternative proposal if Pillar One does not materialize.


https://www.oecd.org/tax/beps/public-consultation-document-pillar-one-amount-a-nexus-revenue-sourcing.pdf
https://globaltaxnews.ey.com/news/2022-5163-oecd-releases-pillar-one-public-consultation-document-on-draft-nexus-and-revenue-sourcing-rules
https://globaltaxnews.ey.com/news/2022-5163-oecd-releases-pillar-one-public-consultation-document-on-draft-nexus-and-revenue-sourcing-rules
https://www.oecd.org/tax/beps/public-consultation-document-pillar-one-amount-a-tax-base-determinations.pdf
https://globaltaxnews.ey.com/news/2022-5195-oecd-releases-pillar-one-public-consultation-document-on-draft-rules-for-tax-base-determinations
https://www.oecd.org/tax/beps/public-consultation-document-pillar-one-amount-a-scope.pdf
https://globaltaxnews.ey.com/news/2022-5388-oecd-releases-public-consultation-document-on-draft-rules-regarding-scope-under-amount-a-for-pillar-one
https://www.oecd.org/tax/beps/public-consultation-document-pillar-one-amount-a-extractives-exclusion.pdf
https://globaltaxnews.ey.com/news/2022-5420-oecd-releases-public-consultation-document-on-extractives-exclusion-under-amount-a-for-pillar-one
https://www.oecd.org/tax/beps/public-consultation-document-pillar-one-amount-a-regulated-financial-services-exclusion.pdf
https://globaltaxnews.ey.com/news/2022-5482-oecd-releases-public-consultation-document-on-regulated-financial-services-exclusion-under-amount-a-for-pillar-one
https://globaltaxnews.ey.com/news/2022-5482-oecd-releases-public-consultation-document-on-regulated-financial-services-exclusion-under-amount-a-for-pillar-one
https://www.oecd.org/tax/beps/oecd-invites-public-input-on-tax-certainty-aspects-of-amount-a-under-pillar-one.htm
https://www.oecd.org/tax/beps/public-consultation-document-pillar-one-amount-a-tax-certainty-issues.pdf
https://www.oecd.org/tax/beps/public-consultation-document-pillar-one-amount-a-tax-certainty-issues.pdf
https://globaltaxnews.ey.com/news/2022-5553-oecd-releases-public-consultation-documents-on-tax-certainty-under-amount-a-for-pillar-one
https://globaltaxnews.ey.com/news/2022-5553-oecd-releases-public-consultation-documents-on-tax-certainty-under-amount-a-for-pillar-one
https://www.oecd.org/tax/beps/progress-report-on-amount-a-of-pillar-one-july-2022.pdf
https://www.oecd.org/tax/beps/progress-report-on-amount-a-of-pillar-one-july-2022.pdf
https://globaltaxnews.ey.com/news/2022-5650-oecd-releases-progress-report-on-amount-a-of-pillar-one-of-beps-20-project-and-invites-public-comment
https://globaltaxnews.ey.com/news/2022-5668-oecd-releases-progress-report-on-amount-a-of-pillar-one-of-beps-20-project-a-detailed-overview
https://www.oecd.org/tax/beps/oecd-g20-inclusive-framework-on-beps-meeting-october-2022.htm
https://globaltaxnews.ey.com/news/2022-6009-g20-finance-ministers-welcome-progress-made-on-beps-20-and-call-for-swift-implementation
https://globaltaxnews.ey.com/news/2022-6009-g20-finance-ministers-welcome-progress-made-on-beps-20-and-call-for-swift-implementation
https://www.oecd.org/tax/beps/public-consultation-meeting-on-amount-a-of-pillar-one-september-2022.htm
https://globaltaxnews.ey.com/news/2022-5897-oecd-holds-public-consultation-meeting-on-progress-report-on-amount-a-of-pillar-one
https://globaltaxnews.ey.com/news/2022-5897-oecd-holds-public-consultation-meeting-on-progress-report-on-amount-a-of-pillar-one
https://www.oecd.org/tax/beps/progress-report-administration-tax-certainty-aspects-of-amount-a-pillar-one-october-2022.pdf
https://globaltaxnews.ey.com/news/2022-6013-oecd-releases-public-consultation-document-on-administration-and-tax-certainty-aspects-of-amount-a-of-pillar-one
https://www.oecd.org/tax/beps/public-consultation-document-pillar-one-amount-b-2022.pdf
https://globaltaxnews.ey.com/news/2022-6222-oecd-releases-public-consultation-document-on-amount-b-of-pillar-one-on-baseline-marketing-and-distribution-functions
https://www.oecd.org/tax/beps/public-consultation-document-draft-mlc-provisions-on-dsts-and-other-relevant-similar-measures.pdf
https://globaltaxnews.ey.com/news/2022-6258-oecd-releases-public-consultation-document-on-pillar-one-amount-a-and-digital-services-taxes

Pillar Two

At the end of 2021, the OECD released the Global
Anti-Base Erosion (GIoBE) Model Rules, which marked
a significant milestone for the BEPS 2.0 project (see
EY Global Tax Alert). The GloBE Model Rules define
the scope and key mechanics for the Pillar Two system
of global minimum tax rules, including the income
inclusion rule (IIR) and the undertaxed payments rule
(UTPR).!

The release of the GloBE Model Rules took place
without the OECD having held a public consultation
on specific provisions. Several key elements of the
framework remained outstanding at the time of

the release of the GIoBE Model Rules. This included
the Commentary on the GloBE Model Rules, the
Implementation Framework addressing administration,
compliance and coordination matters - including the
design of safe harbors - and the development of the
model treaty provision for the subject to tax rule
(STTR).

On 22 December 2021, the European Commission
(the Commission), two days after the release of the
GloBE Model Rules, published a legislative proposal

for a Directive setting forth rules to ensure a global
minimum level of taxation for multinational groups

in the Union (the draft Directive) (see EY Global Tax
Alert) (see section "Pillar Two: EU activity”). The draft
Directive followed the tight implementation deadline of
the GIoBE Model Rules as agreed upon by the Inclusive
Framework in October 2021, meaning that the IIR
should be effective in 2023 and the UTPR in 2024 (see
EY Global Tax Alert).

Shortly after the release of the Model Rules and

the draft Directive, businesses started evaluating

the impact of the rules and sharing their concerns
regarding some key aspects of the proposal.

Criticism focused on the complexity of the rules,

the need for clarifications and adaptions and the
ambitious implementation deadline. Taking these
concerns into account and also concerns expressed

by some EU Member States, the French EU Council
Presidency released an updated compromise text of
the draft Directive, including a one-year delay of the
implementation timeline (See EY Global Tax Alert).
The delayed implementation deadline in the new
compromise text has been widely embraced, such that
domestic (draft) legislation of most non-EU jurisdictions
contemplates implementation of the IIR effectively

in 2024 and the UTPR in 2025. After numerous

negotiations in the EU Council and several updated
compromise texts, the Directive on ensuring a global
minimum level of taxation for multinational enterprise
groups and large-scale domestic groups in the Union
(the Minimum Tax Directive) was adopted on

15 December 2022 (see EY Global Tax Alert).

While the EU is considered the frontrunner in
implementing the GIoBE Model Rules, activity has
also been intense in the US (see section “Pillar Two:
US activity”). The US administration initially proposed
amendments to the US international tax rules to bring
the US legislation closer to the GloBE Model Rules.
However, these changes were not ultimately enacted.
Legislation that was enacted in August 2022, the
IRA, includes a new corporate alternative minimum
tax (CAMT), but it operates differently than the GloBE
Model Rules. The interaction of the new US CAMT
and the pre-existing US Global Intangible Low-Taxed
Income (GILTI) and controlled foreign company (CFC)
regimes with the GIoBE Model Rules as implemented
by individual jurisdictions is expected to give rise to
complexity and uncertainty. The GloBE Model Rules,
which was released by the Inclusive Framework in
January 2023, addresses some aspects of these
interactions (see EY Global Tax Alerts: First Impressions
and Detailed Review).

Throughout 2022, a number of other jurisdictions
reacted to the release of the GIoBE Model Rules, with
several expressing their support or reaffirming their
commitment to introducing the rules into domestic
legislation. Some others, including Australia, Canada,
Ireland, Malaysia, the Netherlands, New Zealand,
Switzerland, and the United Kingdom, have gone
further by launching public consultations requesting
stakeholders to provide input on the national
approach or challenges ahead of the implementation.
Additionally, a few jurisdictions have already published
draft legislation (e.q., Japan, the Netherlands, and
the United Kingdom), while a few others have enacted
other measures. For example, Mauritius and Colombia
adopted a form of domestic minimum top-up tax
(although in the case of Colombia the calculation is
not necessarily aligned with Pillar Two). In addition,
the Swiss Parliament approved the constitutional
amendment necessary to implement the GloBE Model
Rules, which will be subject to a public vote in June
2023. Following this constitutional amendment,

the Swiss Federal Council is expected to release an
ordinance to introduce the technical rules.

'The UTPR refers to both the undertaxed payments rule and the undertaxed profits rule.
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https://www.oecd.org/tax/beps/tax-challenges-arising-from-the-digitalisation-of-the-economy-global-anti-base-erosion-model-rules-pillar-two.pdf
https://www.ey.com/en_gl/tax-alerts/oecd-releases-model-rules-on-pillar-two-global-minimum-tax--deta
https://taxation-customs.ec.europa.eu/system/files/2021-12/COM_2021_823_1_EN_ACT_part1_v11.pdf
https://globaltaxnews.ey.com/news/2021-6419-european-commission-proposes-tax-directive-for-implementing-beps-20-pillar-two-model-rules-in-the-eu
https://globaltaxnews.ey.com/news/2021-6419-european-commission-proposes-tax-directive-for-implementing-beps-20-pillar-two-model-rules-in-the-eu
https://www.oecd.org/tax/beps/statement-on-a-two-pillar-solution-to-address-the-tax-challenges-arising-from-the-digitalisation-of-the-economy-october-2021.pdf
https://globaltaxnews.ey.com/news/2021-6034-oecd-releases-statement-updating-july-conceptual-agreement-on-beps-20-project#:~:text=See%20EY%20Global%20Tax%20Alert%2C%20OECD%20announces%20conceptual,providing%20additional%20background%20and%20information%20on%20this%20development.
https://data.consilium.europa.eu/doc/document/ST-6975-2022-INIT/en/pdf
https://globaltaxnews.ey.com/news/2022-5278-eu-finance-ministers-express-broad-support-for-compromise-text-for-pillar-two-directive-which-includes-a-one-year-delay-of-the-implementation-timeline-but-no-unanimous-agreement-yet
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32022L2523&from=EN
https://globaltaxnews.ey.com/news/2022-6224-eu-member-states-unanimously-adopt-directive-implementing-pillar-two-global-minimum-tax-rules
https://www.oecd.org/tax/beps/agreed-administrative-guidance-for-the-pillar-two-globe-rules.pdf
https://globaltaxnews.ey.com/news/2023-5134-oecd-g20-inclusive-framework-releases-administrative-guidance-under-pillar-two-globe-rules-first-impressions
https://globaltaxnews.ey.com/news/2023-5172-oecd-g20-inclusive-framework-releases-administrative-guidance-under-pillar-two-globe-rules-detailed-review
https://globaltaxnews.ey.com/news/2022-5941-australian-treasury-releases-consultation-paper-on-beps-20-two-pillar-global-agreement
https://globaltaxnews.ey.com/news/2022-5385-canadas-federal-budget-2022-23-focuses-on-growing-a-more-resilient-economy
https://globaltaxnews.ey.com/news/2022-5527-ireland-launches-consultation-on-pillar-two-implementation
https://www.ey.com/en_my/tax-alerts/malaysia-publishes-pcp-on-the-implementation-of-the-globe-rules
https://globaltaxnews.ey.com/news/2022-6020-netherlands-launches-consultation-on-beps-20-pillar-two-implementation
https://gtnu.ey.com/news/2022-5549-new-zealand-inland-revenue-officials-consult-on-domestic-adoption-of-oecd-pillar-two?uAlertID=bdPbbe/2P3Cy0B/LdRxyHg==
https://globaltaxnews.ey.com/news/2022-5784-switzerland-opens-public-consultation-on-material-aspects-of-the-oecds-pillar-two-minimum-corporate-tax
https://globaltaxnews.ey.com/news/2022-5694-uk-government-releases-documents-for-consultation-prior-to-finance-bill-2022-23
https://globaltaxnews.ey.com/news/2023-5173-japan-submits-draft-legislation-to-implement-iir-to-align-with-oecd-beps-20-pillar-two
https://globaltaxnews.ey.com/news/2022-6020-netherlands-launches-consultation-on-beps-20-pillar-two-implementation
https://globaltaxnews.ey.com/news/2022-5696-uk-government-releases-draft-legislation-on-new-multinational-top-up-tax
https://globaltaxnews.ey.com/news/2022-6131-colombian-congress-approves-tax-reform-bill
https://globaltaxnews.ey.com/news/2022-6231-swiss-parliament-approves-domestic-beps-20-pillar-two-implementation-constitutional-amendment-now-subject-to-public-vote

Work on the outstanding elements of Pillar Two at

the OECD level also continued during 2022. As a first
step, the OECD released the Commentary as well as
lllustrative Examples to the GloBE Model Rules in March
2022 (see EY Global Tax Alert). After these releases,
the technical work continued throughout the year, and
in October 2022, the Inclusive Framework published its
sixth annual progress report describing developments
in the BEPS 2.0 Project (see EY Global Tax Alert).

On 20 December 2022, exactly one year after the
release of the GIoBE Model Rules, the OECD released
documents on several elements of the implementation
package relating to the Globe Model Rules:

» Guidance on Safe Harbors and Penalty Relief,
which includes a transitional Country-by-Country
Reporting safe harbor, the framework for the
development of permanent safe harbors based
on simplified calculations, as well as a common
understanding of the transitional penalty relief
regime for the initial years of application of the
GloBE Model Rules (see EY Global Tax Alert),

» A public consultation document on the GIoBE
Information Return that seeks input on the amount
and type of information that groups are expected
to collect, retain and report for the application
of the GIoBE Model Rules, as well as possible
simplifications that could be incorporated in the
GloBE Information Return and the possibility for
groups to provide alternative data points (see EY_
Global Tax Alert), and,

» A public consultation document on Tax Certainty
for the GloBE Model Rules which outlines the
various mechanisms for achieving tax certainty
under the GloBE Model Rules, including dispute
prevention and dispute resolution (see EY Global
Tax Alert).

Despite the progress made, there are still many aspects
of Pillar Two under development, including how to
ensure consistency of implementation. A peer review
mechanism is referenced in the public consultation
document on Tax Certainty, which will require the
release of a peer review methodology and assessment
criteria. Moreover, guidance is expected on the
interaction between the GloBE Model Rules and the
Pillar One rules. Later in 2023, the OECD is expected to
release the STTR draft model tax treaty provision and
related commentary for public consultation.

It is expected that Administrative Guidance will be
released on a rolling basis from now on. Finally, as part
of the peer review mechanism referenced above, an
assessment framework should be developed to assess
the equivalence of domestic rules implementing the
GloBE Model Rules to a QDMTT, a Qualified IIR, and a
Qualified UTPR. Given all of these moving pieces, 2023
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will be an important year for businesses to keep up with
the developments and prepare for complying with the
domestic implementation of the GloBE Model Rules in
jurisdictions around the world.

The EU's adoption of the Minimum Tax Directive at the
end of 2022 was followed by global legislative action
on Pillar Two. For example, on 31 December 2022,
South Korea became the first jurisdiction to enact
domestic legislation on the GloBE Model Rules (see EY
Global Tax Alert). The legislation includes an IIR as well
as a UTPR, both effective for fiscal years beginning on
or after 1 January 2024, although the application of
the UTPR in a year earlier than 2025 could be softened
by a yet-to-be-published Decree. Korea's enactment
before the end of 2022 raised the guestion of how this
should be reflected for accounting purposes.

Separately, the International Accounting Standards
Board (IASB) had already decided to add an accelerated
project to its work plan in November 2022, proposing
narrow-scope amendments to International Accounting
Standard (IAS) 12 Income Taxes to introduce a
mandatory temporary exception from accounting for
deferred taxes arising from the implementation of the
GloBE Model Rules (including any Qualified Domestic
Minimum Top-up Tax (QDMTT)). The amendment

would also introduce targeted disclosure requirements
and is expected to apply for annual reporting periods
beginning on or after 1 January 2023. To this end, the
IASB launched a public consultation in January 2023
on amendments to IAS 12 (Exposure Draft) (see EY.
Local Tax Alert).

In addition, at the Financial Accounting Standards
Board (FASB) meeting on 1 February 2023, the FASB
staff responded to a technical inquiry about whether
an entity should record deferred taxes for the GloBE
minimum tax by recognizing GloBE-specific deferred
taxes or remeasuring existing deferred taxes at the
GloBE minimum tax rate. The staff stated it believes
that the GIoBE minimum tax as illustrated in the
inquiry is an alternative minimum tax as discussed

in ASC 740, and, therefore, deferred tax assets and
liabilities would not be recognized or adjusted for the
estimated future effects of the minimum tax. The FASB
staff believes ASC 740-10-30-10 and 30-12 and ASC
740-10-55-31 and 55-32 support this conclusion. The
GloBE minimum tax should be viewed as a separate but
parallel tax system that is imposed to make sure certain
taxpayers pay at least a minimum amount of income
tax.


https://www.oecd.org/tax/beps/tax-challenges-arising-from-the-digitalisation-of-the-economy-global-anti-base-erosion-model-rules-pillar-two-commentary.pdf
https://www.oecd.org/tax/beps/tax-challenges-arising-from-the-digitalisation-of-the-economy-global-anti-base-erosion-model-rules-pillar-two-examples.pdf
https://www.ey.com/en_gl/tax-alerts/oecd-releases-commentary-and-illustrative-examples-on-pillar-two-model-rules
https://www.oecd.org/tax/beps/oecd-g20-inclusive-framework-on-beps-progress-report-september-2021-september-2022.pdf
https://globaltaxnews.ey.com/news/2022-6021-oecd-g20-inclusive-framework-holds-14th-plenary-meeting-and-publishes-6th-annual-progress-report
https://www.oecd.org/tax/beps/safe-harbours-and-penalty-relief-global-anti-base-erosion-rules-pillar-two.pdf
https://gtnu.ey.com/news/2022-6249-oecd-g20-inclusive-framework-releases-document-on-safe-harbors-and-penalty-relief-under-pillar-two-globe-rules?uAlertID=R2ACnYSTGVn44aA28EFNgw%3d%3d
https://www.oecd.org/tax/beps/public-consultation-document-pillar-two-globe-information-return.pdf
https://gtnu.ey.com/news/2022-6250-oecd-releases-consultation-document-on-pillar-two-globe-information-return?uAlertID=R2ACnYSTGVn44aA28EFNgw%3d%3d
https://gtnu.ey.com/news/2022-6250-oecd-releases-consultation-document-on-pillar-two-globe-information-return?uAlertID=R2ACnYSTGVn44aA28EFNgw%3d%3d
https://www.oecd.org/tax/beps/public-consultation-document-pillar-two-tax-certainty-for-the-globe-rules.pdf
https://globaltaxnews.ey.com/news/2022-6252-oecd-releases-consultation-document-on-tax-certainty-for-the-pillar-two-globe-rules?uAlertID=ODpa5ICMwfQZ3j3Dw81duA%3d%3d
https://globaltaxnews.ey.com/news/2022-6252-oecd-releases-consultation-document-on-tax-certainty-for-the-pillar-two-globe-rules?uAlertID=ODpa5ICMwfQZ3j3Dw81duA%3d%3d
https://www.moef.go.kr/nw/nes/detailNesDtaView.do?searchBbsId1=MOSFBBS_000000000028&searchNttId1=MOSF_000000000060354&menuNo=4010100
https://globaltaxnews.ey.com/news/2023-5032-korea-enacts-new-global-minimum-tax-rules-to-align-with-oecd-beps-20-pillar-two
https://globaltaxnews.ey.com/news/2023-5032-korea-enacts-new-global-minimum-tax-rules-to-align-with-oecd-beps-20-pillar-two
https://www.ifrs.org/content/dam/ifrs/project/international-tax-reform-pillar-two-model-rules/exposure-draft-and-comment-letters/iasb-ed-2023-international-tax-reform-pillar-two.pdf
https://www.ey.com/en_gl/ifrs-technical-resources/international-tax-reform-pillar-two-model-rules-proposed-amendments-to-ias-12
https://www.ey.com/en_gl/ifrs-technical-resources/international-tax-reform-pillar-two-model-rules-proposed-amendments-to-ias-12
https://fasb.org/Page/PageContent?pageId=/meetings/pastmeetings/02-01-23.html&bcpath=tff

Pillar Two: US activity

The US has been an active participant in the BEPS
2.0 project from the outset. Since the beginning of
the Biden Administration in 2021, Treasury Secretary
Janet Yellen has been a vocal advocate of robust Pillar
Two rules to end what she has referred to as the race
to the bottom on corporate income tax (CIT) rates
(see EY Global Tax Alert). The Biden Administration
made proposals in 2021 (see EY Global Tax Alert) and
2022 (see EY Global Tax Alert) for changes in the US
international tax rules to align more closely with the
Pillar Two IIR and UTPR.

The existing US international tax system includes

the GILTI rules, enacted in 2017 with the Tax Cuts

and Jobs Act, that subject US MNEs to US tax on
certain low-taxed foreign income of their CFCs but
operate differently than the Pillar Two IIR in several
respects. Legislation was developed in the US to more
closely align the GILTI rules with the lIR, including
incorporation of a jurisdiction-by-jurisdiction approach
and a 15% tax rate, but such legislation would not have
addressed all of the technical differences between the
GILTI rules and the lIR. While the Build Back Better Act
that included these modifications to the GILTI rules (see
EY Global Tax Alert) was approved by the US House

of Representatives in December 2021, the legislation
was not ultimately enacted. Moreover, the Biden
Administration’s budget proposal with respect to a
UTPR did not receive any legislative attention in 2022.

The IRA enacted in the US in August 2022 includes a
new CAMT (see EY Global Tax Alert). While the CAMT is
based on financial statement income and a 15% rate, it
operates differently than the Pillar Two rules. For MNEs
subject to the US GILTI and CAMT rules, the interaction
of these rules with Pillar Two rules implemented by
other jurisdictions would give rise to complexity and
uncertainty. The Administrative Guidance agreed by
the Inclusive Framework and released in early 2023
addressed some aspects of the interaction between the
US GILTI rules and Pillar Two rules.

Following the 2022 mid-term elections, the legislative
environment in the US will be challenging in 2023 and
2024, with Republicans holding a very narrow majority L |
in the House of Representatives and Democrats holding SR
a very narrow majority in the Senate. Republicans in
the House have announced plans for investigation
and oversight of the Biden Administration in 2023,
including a focus on the Administration’s negotiations
with respect to the BEPS 2.0 project.
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https://globaltaxnews.ey.com/news/2022-5563-us-treasury-secretary-yellen-faces-questions-from-senate-finance-committee-addresses-beps-20
https://home.treasury.gov/system/files/136/MadeInAmericaTaxPlan_Report.pdf
https://globaltaxnews.ey.com/news/2021-5406-us-treasury-releases-presidents-plan-to-overhaul-corporate-tax-system
https://home.treasury.gov/system/files/131/General-Explanations-FY2022.pdf
https://globaltaxnews.ey.com/news/2021-5612-us-treasury-green-book-offers-new-details-on-international-tax-proposals
https://www.govinfo.gov/content/pkg/USCODE-2021-title26/pdf/USCODE-2021-title26-subtitleA-chap1-subchapN-partIII-subpartF-sec951A.pdf
https://www.congress.gov/event/115th-congress/house-event/106608
https://www.congress.gov/event/115th-congress/house-event/106608
https://www.whitehouse.gov/build-back-better/
https://globaltaxnews.ey.com/news/2021-6164-us-latest-version-of-build-back-better-proposal-would-modify-international-tax-proposals-in-house-ways-and-means-bill
https://www.congress.gov/bill/117th-congress/house-bill/5376/text
https://globaltaxnews.ey.com/news/2022-5775-us-inflation-reduction-act-includes-15-percent-corporate-minimum-tax-on-book-income

Pillar Two: EU activity

From the beginning of the BEPS 2.0 project, key EU
Member States such as France and Germany, but

also the Commission, have been actively supporting
the design and introduction of global minimum tax
rules. Just before the end of 2021 and the start of

the French Presidency of the Council of the European
Union, the Commission published a legislative proposal
for a Directive setting forth rules to ensure a global
minimum level of taxation for multinational groups in
the Union (the draft Directive) (see EY Global Tax Alert).
The draft Directive was intended to ensure the GloBE
Model Rules, as agreed by the Inclusive Framework,
were implemented in a coordinated manner throughout
the EU, adjusted to comply with EU law and take into
account the specifics of the EU Single Market.

Negotiations on the draft Directive among EU Member
States took up almost the entire year. During various
meetings of the ECOFIN throughout 2022, the proposal
was presented for adoption, but unanimous agreement
was not reached. Initially, the concerns expressed

by Member States related to the complexity of the
rules in combination with the tight implementation
timeline (see EY Global Tax Alert). As a consequence,
the implementation timeline was effectively extended
by one year, and an option to delay introduction was
created for small Member States. Following these
amendments, most of the EU Member States joined the
agreement (see EY Global Tax Alert). The opposition

by Hungary - the last holdout - was related to the
access to EU funds (see EY Global Tax Alert). The result
was that France could not conclude the negotiations
during its Council Presidency and had to hand over

the negotiations to the Czech Republic. Continued
negotiations ultimately led to Pillar Two being
combined in a package with negotiations on funding
for Ukraine and the question of whether and to what
extent Hungary's access to certain EU funds should be

frozen or withheld. A compromise was reached with the
Minimum Tax Directive (the Directive) being formally
adopted on 15 December 2022 (see EY Global Tax
Alert).

As for the next steps, Member States now have less
than one year to transpose the Directive into national
legislation, as implementation needs to take effect for
fiscal years starting on or after 31 December 2023.
Considering the short deadline for implementation,
some Member States started their legislative
preparations in 2022, including the Netherlands and
Germany.

Given the release of the Inclusive Framework Guidance
on Safe Harbors on 20 December 2022 and the
Administrative Guidance in early 2023, a question

that has arisen is how this guidance released after

the adoption of the Directive should be taken into
account in the interpretation and implementation of the
Directive.

The preamble of the Directive refers to the GloBE
Implementation Framework as a source of illustration
and interpretation and states that Member States may
choose to incorporate such guidance into domestic
law. The Directive also includes a specific provision
(Article 32) that deems the top-up tax due by a group
in a jurisdiction to be zero if the level of taxation fulfills
the conditions of a "qualifying international agreement
on safe harbors". It is unclear whether the current
approach in the Directive suffices to incorporate the
safe harbor rules (and any following) releases into

the (implementation of the) Directive. If there are
doubts as regards the compatibility of the commentary
and its updates and guidance with the Directive, the
Commission and Member States may explore whether
there are further options available for ensuring
alignment.

Tax Policy matters: Implementation of BEPS 2.0 Pillar Two
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https://taxation-customs.ec.europa.eu/system/files/2021-12/COM_2021_823_1_EN_ACT_part1_v11.pdf
https://globaltaxnews.ey.com/news/2021-6419-european-commission-proposes-tax-directive-for-implementing-beps-20-pillar-two-model-rules-in-the-eu
https://globaltaxnews.ey.com/news/2022-5278-eu-finance-ministers-express-broad-support-for-compromise-text-for-pillar-two-directive-which-includes-a-one-year-delay-of-the-implementation-timeline-but-no-unanimous-agreement-yet
https://globaltaxnews.ey.com/news/2022-5362-eu-finance-ministers-continue-negotiations-to-adopt-pillar-two-directive-in-light-of-polands-remaining-objection
https://globaltaxnews.ey.com/news/2022-5583-eu-finance-ministers-are-unable-to-adopt-pillar-two-directive-as-hungary-changes-position
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32022L2523&from=EN
https://globaltaxnews.ey.com/news/2022-6224-eu-member-states-unanimously-adopt-directive-implementing-pillar-two-global-minimum-tax-rules
https://globaltaxnews.ey.com/news/2022-6224-eu-member-states-unanimously-adopt-directive-implementing-pillar-two-global-minimum-tax-rules
https://globaltaxnews.ey.com/news/2022-6020-netherlands-launches-consultation-on-beps-20-pillar-two-implementation
https://www.bundesfinanzministerium.de/Content/DE/Downloads/Schlaglichter/Entlastungen/ergebnispapier-des-koalitionsausschusses.pdf?__blob=publicationFile&v=4
https://www.ey.com/en_gl/webcasts/2023/01/implementation-of-beps-2-0-pillar-two-in-the-european-union

Pillar Two: Asia Pacific activity

In 2022, countries in the Asia Pacific region have taken
various steps toward their commitment to implement
Pillar Two. For example, Singapore and Hong Kong
have issued formal public statements affirming

their intention to align with Pillar Two initiatives.
Jurisdictions such as Australia, New Zealand, and
Malaysia have launched public consultation exercises
requesting input on the design and implementation of
GloBE Model Rules in domestic legislation. Additionally,
before the end of the year, Japan proposed draft
legislation for certain GIoBE provisions in its tax
reform proposal (see EY Local Tax Alert) which was
submitted on 3 February 2023 to the Japanese Diet
(bicameral legislature) (see EY Global Tax Alert).
Furthermore, South Korea passed legislation adopting
the IIR and UTPR (see EY Global Tax Alert). Overall,
while jurisdictions in the Asia Pacific region have

been quick to consider Pillar Two, several jurisdictions
have indicated that they intend to await international
trends and developments before committing to specific
implementation timelines.

Regionally, the OECD, along with local development
organisations, have been actively engaging with
developing Asia Pacific jurisdictions to increase
understanding of Pillar Two developments. These
partnering organizations are conducting several
consultations and meetings with both members and
non-members of the Inclusive Framework to share
experiences on establishing Pillar Two legislation

in a regional context, capacity-building issues, and
expanding resources and technology. Developing
countries are currently reviewing their income tax
regimes to consider implementing a QDMTT and to
ensure that any domestic income tax incentives or
credits do not disqualify such countries from having a
qualified IIR or QDMTT.

While Asia Pacific jurisdictions are actively considering
Pillar Two measures, it is expected that the timing

of implementation, as well as the specific GIoBE
provisions to be adopted, may vary across the region.
This may be due to the diverse level of resources and
capacity among the jurisdictions and the number of
non-Inclusive Framework members in the Asia Pacific
region.

South Korea's IIR and UTPR rules are effective 1
January 2024, and Hong Kong (see EY Global Tax
Alert) and Japan have indicated plans to implement
the IR in 2024. Additionally, some countries have
announced intentions to adopt minimum effective tax
rates on large multinational enterprise groups effective

2024 or 2025. However, most countries have not
specified their timelines and are generally expected
to follow international trends. Overall, OECD/G20
countries are likely expected to implement all of the
GLOoBE rules (including the IR, UTPR, and QDMTT),
while other countries may only want to implement
certain rules (e.g., a QDMTT).

State as of the end of 2022 -
Asia Pacific jurisdiction-specific
developments

» Australia released a Consultation Paper on
domestic implementation of Pillar Two and will
work towards releasing draft legislation in early
2023.

» Hong Kong announced that it plans to apply
a global minimum effective tax rate on large
multinational enterprise groups and implement a
domestic minimum top-up tax starting 2025 and
onwards. Hong Kong will defer the implementation
of the lIR to 2024 at the earliest.

» Indonesia issued government Regulation No.
55 of 2022 which provided the legal basis for
implementation of Pillar On and Two. Detailed
regulations are forthcoming however Indonesian
officials have previously indicated that Indonesia is
planning to design regulations to implement the IIR
by 2023 and the UTPR by 2024. Indonesia is also
considering a QDMTT, however further analysis is
required before implementation.

» Japan's ruling party published its 2023 Tax Reform

Outline, which states it will introduce legislation

to adopt the lIR in accordance with the Inclusive
Framework. IIR is expected to be enacted in 2023
and will apply to fiscal years beginning on or

after 1 April 2024. The QDMTT and UTPR will be
considered in the 2024 Tax Reform Outline based
on the developments of international discussions.

» Korea passed Pillar Two legislation adopting
the IR and UTPR effective 1 January 2024.
Additional legislation may follow to provide details
(e.qg., possible safe harbors). There has been no
announcement regarding the STTR.

» Malaysia reaffirmed its commitment to implement
Pillar Two and stated that Malaysia is targeting
to implement a QDMTT in 2024, as part of the
government’s Budget 2023 proposals.
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https://www.ey.com/en_sg/singapore-tax-alerts/singapore-budget-2023-news-alert
https://globaltaxnews.ey.com/news/2022-5777-hong-kong-delays-implementation-of-oecd-pillar-two-rules
https://globaltaxnews.ey.com/news/2022-5941-australian-treasury-releases-consultation-paper-on-beps-20-two-pillar-global-agreement
https://globaltaxnews.ey.com/news/2022-5549-new-zealand-inland-revenue-officials-consult-on-domestic-adoption-of-oecd-pillar-two
https://www.ey.com/en_my/tax-alerts/malaysia-publishes-pcp-on-the-implementation-of-the-globe-rules
https://www.ey.com/en_jp/ey-japan-tax-library/tax-alerts/2022/tax-alerts-12-23
https://globaltaxnews.ey.com/Knowledge/News.aspx?nc=1677830851422
https://globaltaxnews.ey.com/news/2023-5032-korea-enacts-new-global-minimum-tax-rules-to-align-with-oecd-beps-20-pillar-two
https://taxnews.ey.com/news/2023-0069-korea-enacts-new-global-minimum-tax-rules-to-align-with-oecd-beps-20-pillar-two
https://taxnews.ey.com/news/2023-0069-korea-enacts-new-global-minimum-tax-rules-to-align-with-oecd-beps-20-pillar-two
https://globaltaxnews.ey.com/news/2022-5777-hong-kong-delays-implementation-of-oecd-pillar-two-rules
https://globaltaxnews.ey.com/news/2022-5777-hong-kong-delays-implementation-of-oecd-pillar-two-rules

New Zealand released a public consultation
document on the adoption of GIoBE Model Rules.
New Zealand is expected to adopt model rules

to implement the IR, UTPR and STTR. However,
there has been no official announcement from the
Government yet. Implementation of a DMTT is also
being considered.

The House Committee on Ways and Means of
Philippines is studying the impacts of and will likely
impose a 15% global minimum corporate income
tax.

Singapore confirmed it will abide by the
international consensus regarding Pillar Two .
Singapore will introduce a minimum effective

tax rate of 15% for large multinational enterprise
groups to be implemented on or after

1 January 2025. Singapore will implement a
domestic top-up tax, however no announcement
has been made regarding the adoption of the IIR or
UTPR.

The Ministry of Finance of Taiwan stated that it is
considering the adoption of a 15 percent minimum
multinational corporation tax rate (increase from
the current 12 percent), effective 1 January 2024
at the earliest
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The Ministry of Finance of Thailand was tasked

to set up a special working group to study Pillar
Two impacts. The Director-General of the Revenue
Department has given an interview that Thailand
expects to enforce Pillar Two in 2024. Although
tax incentives may become a less attractive for
promoting investment, the Director-General has
emphasized the need to formulate a non-tax
incentive regime to support investment. This
includes the development of a skilled labor market,
supporting the factors of production market,
infrastructure, and other relevant areas

The Ministry of Finance of Vietnam issued a
decision approving a tax reform plan, under which
it will research and propose local legislation in line
with the GIoBE Model Rules. New reqgulations may
apply between 2023-2025
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N/A
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announcement
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N/A
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STTR
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clear yet

N/A

N/A
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clear yet
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clear yet

QDMTT
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yet

Under review
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consideration
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yet

IIR
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clear yet

N/A

N/A

It is not
clear yet
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clear yet

UTPR
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clear yet

N/A

N/A
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clear yet
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clear yet

Expected date of entry into

effect

It is not clear yet

IIR and DMTT - 2023 as of a

date to be fixed.

UTPR - No earlier than 2024

Taxable year 2023

IIR - 31 December 2023
UTPR - 31 December 2024

IIR - 2024 at the earliest
QDMTT and UTPR- Not clear

yet

It is not clear yet

IIR - 31 December 2023
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Fiscal years beginning on
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QDMTT - 2024
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1 Jan 2024 at the earliest
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N/A

N/A
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For more details click
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For more details click
here

N/A
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For more details click
here
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https://globaltaxnews.ey.com/news/2022-5941-australian-treasury-releases-consultation-paper-on-beps-20-two-pillar-global-agreement
https://globaltaxnews.ey.com/news/2022-5385-canadas-federal-budget-2022-23-focuses-on-growing-a-more-resilient-economy
https://globaltaxnews.ey.com/news/2022-6131-colombian-congress-approves-tax-reform-bill
https://globaltaxnews.ey.com/news/2022-6224-eu-member-states-unanimously-adopt-directive-implementing-pillar-two-global-minimum-tax-rules
https://globaltaxnews.ey.com/news/2022-5777-hong-kong-delays-implementation-of-oecd-pillar-two-rules
https://globaltaxnews.ey.com/news/2022-5527-ireland-launches-consultation-on-pillar-two-implementation
https://globaltaxnews.ey.com/news/2023-5173-japan-submits-draft-legislation-to-implement-iir-to-align-with-oecd-beps-20-pillar-two
https://globaltaxnews.ey.com/news/2022-6020-netherlands-launches-consultation-on-beps-20-pillar-two-implementation
https://gtnu.ey.com/news/2022-5549-new-zealand-inland-revenue-officials-consult-on-domestic-adoption-of-oecd-pillar-two?uAlertID=bdPbbe%2f2P3Cy0B%2fLdRxyHg%3d%3d
https://globaltaxnews.ey.com/news/2023-5032-korea-enacts-new-global-minimum-tax-rules-to-align-with-oecd-beps-20-pillar-two
https://globaltaxnews.ey.com/news/2022-6231-swiss-parliament-approves-domestic-beps-20-pillar-two-implementation-constitutional-amendment-now-subject-to-public-vote
https://globaltaxnews.ey.com/news/2022-6113-uk-chancellor-delivers-autumn-statement

Closing reflections on BEPS 2.0 and looking
forward to 2023 and beyond

The BEPS 2.0 project is at an inflection point now,
with Pillar Two global minimum tax rules on the cusp
of adoption in jurisdictions around the world. The
design agreed by the Inclusive Framework - reflected
in the GIoBE Model Rules, Commentary and first
tranche of Administrative Guidance, together with the
transitional safe harbors for the initial years the rules
are in effect - provides a solid base for jurisdictions

to use in developing domestic legislation that aligns
with the agreement. However, even as jurisdictions are
activating their legislative processes, with many aiming
to have global minimum tax rules in effect beginning

in 2024, there remains significant work ahead of the
Inclusive Framework on Pillar Two.

The Inclusive Framework's Pillar Two work plan for
2023 includes key remaining components of the global
minimum tax architecture. The draft GloBE Information
Return must be further refined, finalized and agreed,
so that this coordinated approach to documentation
can be implemented by jurisdictions on a timely

basis. The challenging matter of developing workable
and effective dispute prevention and resolution
mechanisms to address the inevitable deviations in

jurisdictions’ Pillar Two rules requires serious attention.

A wide range of technical topics have been identified
for much-needed administrative guidance. Further
work on safe harbors also must be done, including

the planned QDMTT safe harbor. In addition, the
intended coordinated operation of the GIoBE Rules
around the world is dependent upon establishment

of a robust peer review process, through which the
gualified status of domestic legislation will be assessed
so that determinations can be made that will govern
the prioritization of jurisdictions’ rights to impose
top-up tax on each in-scope company's income in each
jurisdiction. Finally, the Inclusive Framework also is
committed to developing and releasing the still-missing
element of the Pillar Two package: the Subject to Tax
Rule, which is a priority for developing countries in
particular and which requires model treaty language
and explanatory commentary.

We have never before seen a global tax initiative of
this scale and complexity. There will need to be a
continual feedback loop encompassing the activity at
the global and jurisdictional levels. While jurisdictions
are continuing to participate in this essential work in
the Inclusive Framework, they each also will be busy at
home with the work needed to mesh the agreed Pillar
Two design with their own existing international tax
rules and tax compliance construct and incorporate
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global minimum tax rules into their overall domestic
tax legislative, requlatory and administrative system.
Jurisdictions will need to monitor what other
jurisdictions are doing on an ongoing basis, as well as
taking necessary action to respond to developments in
the Inclusive Framework negotiations. Moreover, the
Inclusive Framework will have continuing responsibility
in the years ahead under both the peer review and
administrative guidance processes, which will require
monitoring how jurisdictions operate and administer
the Pillar Two rules they implement and addressing
technical and practical issues that arise.

With global minimum tax rules expected to take effect
in jurisdictions around the world beginning in 2024, it
is important for global companies to focus now on the
necessary preparations. Key action steps include:

» Monitoring developments in the Inclusive
Framework and relevant jurisdictions and
considering opportunities to engage proactively
with policymakers

» Modeling the potential impacts

» Evaluating the applicability of the transitional safe
harbors, including the possibility of adjusting the
approach used for CbCR to align with safe harbor
gualification requirements

» Identifying any data gaps and determining
changes needed in systems and processes to meet
compliance obligations

» Communicating across the organization about the
tax, financial and operational implications and the
technology and resource needs

While Pillar Two will dominate the global tax policy
landscape in 2023, there will be activity on Pillar One
as well. There is substantial technical and political work
still to be done to get to agreement in the Inclusive
Framework, but the aim is to have the MLC for Amount
A ready for signature by mid-2023 and to finalize

the Amount B rules in the same timeframe. Global
companies should be keeping an eye on the ongoing
Inclusive Framework negotiations on both Amount A
and Amount B, as well as watching for signs of potential
unilateral action in relevant jurisdictions.



The EU in Global Tax
Standard Setting
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Introduction

In the past years, the EU has emerged as the
frontrunner in the development and adoption of new
international tax standards. After the publication

by the OECD/G20 of the final reports on the fifteen
actions of the Base Erosion and Profit Shifting project
(BEPS 1.0) in 2015, the EU was quick in implementing
both the minimum standards and the common
approaches through the adoption of the Anti-Tax
Avoidance Directives (ATAD) | and Il and of additions
to the Directive on Administrative Cooperation (DAC).
However, the EU also went beyond, for example, by
agreeing on Public CbCR in 2021 (see EY Global Tax
AlerD.

As evidenced by the adoption of the Minimum Tax
Directive, 2022 was no exception. We also saw
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several EU tax initiatives that were not rooted in OECD
processes, as will be discussed in section “EU CIT
initiatives beyond BEPS 2.0". The EU's frontrunner
position in tax standard setting fits a broader trend of
the EU developing policies with a global impact. For
example, over the past years, the EU has also taken
the lead in areas such as privacy protection. Since

the adoption of the EU’s General Data Protection

Regulation, many third countries (i.e., non-EU
countries) have introduced similar regulations. In
2023, this trend is expected to continue. However, the
adoption of standards in the EU is not an easy process,
especially in the field of tax, since the decision-making
processes require a delicate balancing act of the EU
institutions.
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https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=OJ:L:2021:429:FULL&from=EN
https://globaltaxnews.ey.com/news/2021-6313-eu-public-cbcr-directive-enters-into-force-on-21-december-2021
https://globaltaxnews.ey.com/news/2021-6313-eu-public-cbcr-directive-enters-into-force-on-21-december-2021
https://commission.europa.eu/law/law-topic/data-protection_en
https://commission.europa.eu/law/law-topic/data-protection_en
https://assets.ey.com/content/dam/ey-sites/ey-com/en_gl/topics/assurance/assurance-pdfs/ey-how-china-new-regulations-on-data-privacy-and-security-could-impact-your-business.pdf?download

Leveling the playing field and competition

For the EU, a key objective in standard setting is to
ensure that it can implement its policy aims while

also achieving a level playing field. Not only should
rules apply consistently throughout all 27 Member
States, but the EU is also keen to ensure that EU
norms on privacy, environmental or taxation policies
apply globally. While the underlying reasoning behind
these extraterritorial effects may also be that the EU

is convinced about its values and policies, actions to
ensure external application are primarily put in place
to guarantee that stricter requlatory measures do not
have a negative effect on the competitive position of
the EU. The EU's role in global taxation has resulted

in an increasing realisation amongst stakeholders
worldwide that the EU’s decision-making may influence
global tax policy as new EU initiatives increasingly have
an “external effect"”.

Targeting third-country regimes

In the tax area, an early example of the external impact
is the EU Code of Conduct (CoC) on business taxation.
In place since the late 1990s for the Member States,
the EU expanded the CoC in 2016 to assess third
countries' tax regimes against harmful elements. At the
core of the assessments is the requirement for non-EU
tax jurisdictions to meet the internationally agreed
OECD/G20 minimum standards on tax transparency
and BEPS 1.0. Not meeting the minimum standards
can lead to a jurisdiction being included in the EU
list of non-cooperative jurisdictions for tax purposes
(the so-called ‘blacklist’). The listing by the EU has

had a great impact on the worldwide adoption of the
OECD/G20 work on tax transparency and BEPS 1.0.

In 2022, the Member States updated the list of non-
cooperative jurisdictions twice - in February (see EY_
Global Tax Alert) and in October (see EY Global Tax
Alert). Expected changes to the CoC's criteria will have
a further impact on governments, businesses and
investors outside the EU.

Increasing tax transparency in the
EU and beyond

The Public CbCR Directive also has an impact beyond
the EU. As discussed in section “EU and tax reporting”,
it affects a large group of businesses headquartered
outside the EU and will also require per-country
breakdowns of detailed information for certain non-EU
jurisdictions.

Further tax transparency measures are expected in
two other recent EU initiatives. In December 2021,
the European Commission presented a proposal for a

Directive the laying down rules to prevent the misuse
of shell entities for tax purposes (Unshell or the draft
Directive) (see EY Global Tax Alert). In 2022, Member
States engaged in negotiations on the proposal (see
Czech Council Presidency's Report to the Council).
Unshell would introduce an EU-wide substance test and
reporting obligation for taxpayers to identify certain
‘shell companies’ that are misused for tax purposes.
The draft Directive also includes provisions on the
consequences of the qualification of a shell entity

and the government-to-government exchange of
information provided by taxpayers. A complementary
proposal under development by the Commission would
target entities outside the EU as part of the “Securing
the Activity Framework for Enablers"” (SAFE) initiative
on which the Commission held a public consultation in
2022 (see EY comment letter).

State aid and tax competition by
third countries

Another groundbreaking EU policy adopted in 2022

is the Foreign Subsidies Reqgulation, which expands

the scope of the EU's existing state aid prohibition to
"subsidies” provided by third countries (see EY Global
Tax Alert). For many years the EU already has had in
place a comprehensive set of rules against distortive
state aid provided by EU Member States themselves.
Under these rules, the Commission launched high-
profile state aid investigations in Member States’ tax
practices (see EY Global Tax Alert). To address concerns
over distortions of the EU’s internal market which arise
as a result of subsidies, including tax incentives being
provided by third countries, the state aid rules have
been effectively extended outside the EU.

Sustainability/green taxes

A final example of a tax-like measure was agreed upon
in 2022 as part of the EU's Fit for 55 initiative: the
CBAM (see EY Global Tax Alert). In December 2022,

EU negotiators reached a provisional agreement on a
mechanism that effectively imposes a levy on certain
emission-intensive imports. CBAM intends to prevent
carbon leakage whereby emission-intensive production
is relocated to third countries. CBAM will first enter into
effect in late 2023. The adoption of CBAM allows the
EU to implement stricter carbon emission policies in
the Union, including by imposing a stricter Emissions
Trading System for which EU policymakers also reached
a political agreement on the brink of 2023 (see EY_
Global Tax Alert).
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https://www.consilium.europa.eu/en/council-eu/preparatory-bodies/code-conduct-group/
https://www.consilium.europa.eu/en/policies/eu-list-of-non-cooperative-jurisdictions/
https://www.consilium.europa.eu/en/policies/eu-list-of-non-cooperative-jurisdictions/
https://www.ey.com/en_gl/tax-alerts/eu-member-states-adopt-revised-list-of-non-cooperative-jurisdictions-for-tax-purposes1
https://www.ey.com/en_gl/tax-alerts/eu-member-states-adopt-revised-list-of-non-cooperative-jurisdictions-for-tax-purposes1
https://www.ey.com/en_gl/tax-alerts/ecofin-adopts-revised-list-of-non-cooperative-jurisdictions-for-
https://www.ey.com/en_gl/tax-alerts/ecofin-adopts-revised-list-of-non-cooperative-jurisdictions-for-
https://taxation-customs.ec.europa.eu/system/files/2021-12/COM_2021_565_1_EN_ACT_part1_v7.pdf
https://globaltaxnews.ey.com/news/2021-6418-european-commission-publishes-draft-directive-for-preventing-the-misuse-of-shell-entities-unshell
https://data.consilium.europa.eu/doc/document/ST-14905-2022-INIT/en/pdf
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/13488-Tax-evasion-aggressive-tax-planning-in-the-EU-tackling-the-role-of-enablers_en
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/13488-Tax-evasion-aggressive-tax-planning-in-the-EU-tackling-the-role-of-enablers/F3348351_en
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32022R2560&from=EN
https://globaltaxnews.ey.com/news/2022-6164-eu-member-states-give-final-approval-to-foreign-subsidies-regulation?uAlertID=2bv4JGDaTULUscGs5CHAyw%3d%3d
https://globaltaxnews.ey.com/news/2022-6164-eu-member-states-give-final-approval-to-foreign-subsidies-regulation?uAlertID=2bv4JGDaTULUscGs5CHAyw%3d%3d
https://globaltaxnews.ey.com/news/2021-5593-eu-general-court-annuls-commissions-decision-on-luxembourg-transfer-pricing-state-aid-case
https://www.consilium.europa.eu/en/policies/green-deal/fit-for-55-the-eu-plan-for-a-green-transition/
https://globaltaxnews.ey.com/news/2021-5759-european-commission-proposes-legislative-package-including-environmental-tax-measures-to-support-eu-climate-ambitions
https://www.consilium.europa.eu/en/press/press-releases/2022/12/13/eu-climate-action-provisional-agreement-reached-on-carbon-border-adjustment-mechanism-cbam/
https://www.consilium.europa.eu/en/press/press-releases/2022/12/18/fit-for-55-council-and-parliament-reach-provisional-deal-on-eu-emissions-trading-system-and-the-social-climate-fund/
https://globaltaxnews.ey.com/news/2022-6248-european-parliament-and-council-reach-provisional-agreement-on-eu-emission-trading-system-reform-with-implications-for-eu-carbon-border-adjustment-mechanism
https://globaltaxnews.ey.com/news/2022-6248-european-parliament-and-council-reach-provisional-agreement-on-eu-emission-trading-system-reform-with-implications-for-eu-carbon-border-adjustment-mechanism

Tax decision-making in the EU

The EU treaties prescribe that the adoption of tax
Directives, in principle, requires unanimity among all
27 Member States. Non-tax matters typically merely
require a qualified majority of Member States to
support the proposal. The unanimity requirement has
resulted in lengthy and stalled negotiations and other
complications (see section “Pillar Two: EU activity").
For example, the proposal for a Public CbCR Directive
was first published by the Commission in 2016 and only
adopted in 2021.

Frustrations on the unanimity requirement resulted

in increasing calls for change to qualified majority
voting on tax matters. In 2019, the Commission
already published a Communication in which it
proposed changing to qualified majority voting for

tax matters. This proposal was put forward during the
Conference on the Future of Europe held in 2022.

The European Parliament also expressed support for
these proposals (see Latest on BEPS and Beyond of
June 2022). The proposals have been shared with the
Member States since modifications to the EU treaties
require their unanimous support, including from
national parliaments. As some Member States object
to modification of the treaties, it is to be seen whether
the proposals will be adopted. For 2023, therefore,
the EU will likely resort to adopting strategies it has
used before while exploring more diverse ways of EU
cooperation as proposed by the 2022 Czech Council
Presidency.

-

!

With the debate on qualified majority voting pending,
the European Commission, in cooperation with key EU
Member States, more recently developed strategies

to either ‘convince’ EU Member States to join the
agreement or to avoid unanimity voting on certain tax-
related proposals.

Firstly, the Minimum Tax Directive showed that
unanimity may be reached by including the tax matter
in a broader compromise package which contains a
strong incentive for disagreeing jurisdictions to join
the consensus. In the negotiations on the Minimum
Tax Directive, the agreement on the Directive was
linked to a decision on access to EU subsidies for the
disagreeing jurisdiction. Secondly, some tax (related)
measures have been tabled as non-tax measures by the
Commission at the time of presenting the proposal. For
example, the Public CbCR Directive was tabled in 2016
and adopted in 2021 as a company law matter for
which a qualified majority procedure applies. Despite
complaints by several Member States that objected
and argued that unanimity was required, history
repeated itself in 2022. In October, the EU adopted

by a qualified majority a “solidarity contribution” as
part of the as part of the Energy Regulation (see EY_
Global Tax Alert). Thirdly, Member States in favor

may pressure unwilling Member States by exploring
alternatives such as unilateral implementation and
"enhanced cooperation” - a procedure under which

a tax Directive would be implemented by a subgroup
of Member States (see Latest on BEPS and Beyond of
September 2022).



https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52016PC0198&from=EN
https://taxation-customs.ec.europa.eu/system/files/2019-01/15_01_2019_communication_towards_a_more_efficient_democratic_decision_making_eu_tax_policy_en.pdf
https://commission.europa.eu/strategy-and-policy/priorities-2019-2024/new-push-european-democracy/conference-future-europe_en#:~:text=The%20Conference%20on%20the%20Future,presented%20in%20a%20final%20report.
https://www.ey.com/en_gl/tax-alerts/the-latest-on-beps-and-beyond---july-2022-edition
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CONSIL:ST_11832_2021_ADD_1_REV_2&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32022R1854&qid=1676646388566&from=en
https://globaltaxnews.ey.com/news/2022-5966-eu-member-states-formally-adopt-electricity-revenue-cap-and-solidarity-contribution-of-fossil-fuel-sector
https://globaltaxnews.ey.com/news/2022-5966-eu-member-states-formally-adopt-electricity-revenue-cap-and-solidarity-contribution-of-fossil-fuel-sector
https://www.ey.com/en_gl/tax-alerts/the-latest-on-beps-and-beyond---september-2022-edition

Implications

The increasing worldwide impact of standard setting by the EU has important ramifications for businesses and
investors around the world. The EU has proven to be the ‘first mover’' on many cross-border tax developments,
including on BEPS 1.0, tax transparency, BEPS 2.0 and environmental taxes. While policy changes may be aimed at
changing the policy environment in the EU, these measures are often followed by measures that seek to level the
playing field with third countries. To enforce the global adoption of the policies, the EU may announce defensive
measures towards these non-EU jurisdictions in cases where they do not meet the standards and/or, in another
fashion, incentivize such jurisdictions to take similar measures. The extent to which the EU can fulfill the role of
standard setter depends on the ability of the European Commission to present proposals on which the EU Member
States will reach an agreement. While the unanimity requirement has caused delays in the adoption of EU tax rules,
the past year has shown that the Commission, supported by some key EU Member States, can pursue various
successful paths to reach unanimity or circumvent unanimity voting. This means that taxpayers around the globe
should monitor the tax policy ambitions of the Commission, as it is proving to be more and more successful in
executing them.
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Implementation of Public CbCR in the EU and
beyond becomes more clear

In 2022, national legislators across the EU made
progress in the implementation of Public CbCR. Right
before the start of the year, the EU's Public CbCR
Directive (the Directive) entered into force (see EY
Global Tax Alert), requiring Member States to transpose
the rules by 22 June 2023.

The Directive introduces a requirement for EU-based
multinational enterprises (MNEs) and non-EU-based
MNEs doing business in the EU through a branch or
subsidiary to disclose publicly the income taxes paid
and other tax-related information such as a breakdown
of profits, revenues and employees. MNEs with a
consolidated revenue of more than EUR 750 million

in each of the last two consecutive financial years are
in scope. The information needs to be disclosed for all
27 EU Member States and all jurisdictions included in
Annex | and Annex Il of the Council conclusions on the
EU list of non-cooperative jurisdictions for tax purposes
(the so-called EU blacklist and gray list) (see EY Global
Tax Alert). For all other jurisdictions, it is sufficient for
aggregated data to be disclosed.

National legislation put forward in 2022 gives a clearer
view of the impact of the rules. This shows that MNEs
may be subject to reporting earlier than expected and
that Member States may take diverging approaches.

1 December 2021
Publication on the
Official Gazette

22 June 2023
Transposition
deadline

21 December 2021

Entry into force

Development and implementation of
reporting approach

Romania:
as of 1 January 2023

Firstly, regarding timing, the Directive prescribes

that reporting will be required for reporting fiscal
years starting on or after 22 June 2024 at the latest.
However, it has become clear that some Member States
are aiming at an entry into effect before this date. In
fact, Romania has adopted national rules that require
reporting for financial years starting on 1 January
2023 (see EY Global Tax Alert). Also, the Netherlands
has published a draft bill. Other jurisdictions, such as
Hungary and Spain, require reporting only for fiscal
years starting on or after 22 June 2024, but each of
these jurisdictions has included other particularities.
For example, Spain has limited the time for publication
to six months after the balance sheet date instead of
the 12 months included in the Directive (see EY Global
Tax Alert).

Secondly, the adoption of the Directive was only
possible on the basis of a legislative compromise

that introduced elements of flexibility (see EY Global
Tax Alert). For example, Member States may elect to
introduce an option for MNEs to defer part of their
annual publication. Based on its draft legislation,
Hungary does not intend to make use of this flexibility,
and consequently, in-scope groups would not be
allowed to defer the disclosure of commercially
sensitive information in Hungary.

31 December 2026

22 June 2024 Publication deadline

Entry into effect

31 December 2025
Ends FY1

1 January 2025
Starts FY1

Preparation and
publication

1st reporting year (if
no early transposition
by Member States)

Tax data included in growing number of voluntary and mandatory ESG reporting standards

CbCR data to be used as a means for tax rules of the future

(e.qg., Pillar Two (Safe Harbor)

Please note this is an example for MNEs with financial year that follows the calendar year



https://globaltaxnews.ey.com/news/2021-6313-eu-public-cbcr-directive-enters-into-force-on-21-december-2021
https://globaltaxnews.ey.com/news/2021-6313-eu-public-cbcr-directive-enters-into-force-on-21-december-2021
https://globaltaxnews.ey.com/news/2022-5944-ecofin-adopts-revised-list-of-non-cooperative-jurisdictions-for-tax-purposes-pillar-two-directive-not-on-the-agenda
https://globaltaxnews.ey.com/news/2022-5944-ecofin-adopts-revised-list-of-non-cooperative-jurisdictions-for-tax-purposes-pillar-two-directive-not-on-the-agenda
https://static.anaf.ro/static/10/Anaf/legislatie/OMF_2048_2022.pdf
https://www.ey.com/en_gl/tax-alerts/romania-implements-eu-country-by-country-reporting-directive-wit
https://www.tweedekamer.nl/downloads/document?id=b3906973-d93f-40c3-8f9a-ddfe261d7cb2&title=Voorstel%20van%20wet.pdf
https://eur01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.parlament.hu%2Firom42%2F01614%2F01614.pdf&data=05%7C01%7CAndromachi.Anastasiou%40nl.ey.com%7C654b8a4c01574d828bf808dac97cc5ca%7C5b973f9977df4bebb27daa0c70b8482c%7C0%7C0%7C638043835041321813%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=m35npImes2WZ1b8%2BNDBKLYacip%2Ff%2Frvnjy1FSgrxZjk%3D&reserved=0
https://www.boe.es/boe/dias/2022/12/22/pdfs/BOE-A-2022-21739.pdf
https://globaltaxnews.ey.com/news/2022-6257-spain-implements-eu-country-by-country-reporting-directive-applicable-as-of-22-june-2024
https://globaltaxnews.ey.com/news/2022-6257-spain-implements-eu-country-by-country-reporting-directive-applicable-as-of-22-june-2024
https://globaltaxnews.ey.com/news/2021-5622-eu-co-legislators-reach-agreement-on-public-cbcr
https://globaltaxnews.ey.com/news/2021-5622-eu-co-legislators-reach-agreement-on-public-cbcr

Implementation of Public CbCR in the EU is a significant
step forward in the public tax transparency movement,
taking it from largely voluntary to mandatory. It has
paved the way for other jurisdictions to propose Public
CbCR as well. On 25 October 2022, the Australian
government proposed legislation (see EY Global Tax
Alert). As a result, tax data will soon be available to a
wide range of stakeholders.

For 2023, this means that businesses should assess the
impact of two legislative developments which are built
on CbCR, review their CbC Reports in anticipation of
Public CbCR and assess the impact on their compliance
with the Pillar Two GloBE Model Rules in light of the
temporary Pillar Two safe harbor.

The trend toward increased tax transparency is
expected to continue. Initiatives such as Public CbCR
underline the continued intention of the EU to develop
and expand tax transparency. Such initiatives will
raise the bar for businesses and investors on how
transparent they are about their approach to tax in the
years to come. It is necessary for businesses to make
a comprehensive assessment and perform continuous
reviews, to be best informed on how to adapt and
implement the new reporting requirements, and also
to develop a broader and consistent tax transparency
approach at an early stage.



https://www.dss.gov.au/publications-articles-corporate-publications-budget-and-additional-estimates-statements/budget-2022-23
https://globaltaxnews.ey.com/news/2022-6026-australia-issues-2022-23-october-federal-budget
https://globaltaxnews.ey.com/news/2022-6026-australia-issues-2022-23-october-federal-budget

Other Public Tax Reporting

Current state

In the rapidly evolving global tax landscape, there

has been a remarkable shift towards greater tax
transparency from MNEs. While the move towards
greater tax transparency initially took place in the
context of addressing tax avoidance, in more recent
years, it has been earmarked as an element of
Environmental, Social and Governance (ESG) reporting.
This shift has been driven by a growing demand from

a wide range of stakeholders, including politicians,
investors, non-governmental organisations, and the
public, for increased disclosures and visibility regarding
businesses’ tax policies and contributions.

In the context of this ESG shift, the Global Reporting
Initiative (GRI) launched the global reporting standard
GRI 207: Tax within its set of sustainability reporting
standards with effect from 1 January 2021. GRI 207:
Tax is the first global reporting standard to combine
management approach disclosures on tax strategy with
public country-by-country tax contribution.

Although the GRI is one of the leading standard-
setters in the ESG reporting field, other standards

are also being used by MNEs for public tax reporting,
including reporting based on the B-Team Responsible
Tax Principles and the World Economic Forum (WEF)
Metrics. The WEF advises businesses to report on Total
Tax Paid instead of reporting the country-by-country
breakdown of corporate income taxes as the GRI
standard requires. The variety of options and standard-
setters illustrates, on the one hand, the increased
focus and demand for more granular information
while, on the other hand, the different positions by
standard-setters illustrate the lack of uniformity in

the demands for public tax transparency. This, in

turn, creates the possibility for businesses to choose
tailor-made reporting while also creating uncertainty
as to what type of reporting will best stand the test of
time. The increased focus on public tax transparency
is corroborated by assessing the number of businesses
voluntarily disclosing tax information, which has
steadily increased yearly in the past six years.? Given
this distinct trend, it can be expected that voluntary
reporting will be more prevalent and evident, and
more businesses will start following the example of

their peers. However, there is also the expectation that
mandatory standards such as the EU Public CbCR will
continue to be introduced. This has created a call for a
uniform global public tax reporting standard.

Developments in 2022

The EU Platform on Sustainable Finance released

its final report on the Minimum Safequards on 11
October 2022. The report focuses on developing

ESG policies in the EU and highlights taxation as one
of the four core topics relevant to such safeguards.
The report explains that while tax is not specifically
mentioned in the Corporate Sustainability Reporting
Directive (CSRD), it can reasonably be concluded

that it falls under the category of “sustainability
impacts, risks, and opportunities.” Moreover, the

final report expects that the European Sustainability
Reporting Standards (ESRS) will provide investors with
information to evaluate the adequacy of a company's
tax strategies and risk processes because the OECD
MNE Guidelines stipulate that tax matters are to be
considered important matters of board oversight and
risk management, and this information will provide
investors with information to evaluate a company's tax
strategies and risk processes.

On 16 November 2022, the European Financial
Reporting Advisory Group (EFRAG) approved the
updated version of the ESRS. The ESRS outline
requirements for comprehensive corporate reporting
on ESG issues and require companies to report

on all material impacts, risks, and opportunities.

If topics or impacts are not covered by the ESRS,

the GRI standards can be used to meet disclosure
requirements. Further, according to the EFRAG, the
ESRS are aligned with the GRI Standards as much as
possible, which reinforces the significance of the GRI
Standards for businesses operating in the EU.3 The
European Commission is expected to adopt the first set
of ESRS, consisting of 12 standards, by June 2023 (see
EY Global Tax Alert).

As tax transparency becomes more prominent,
there has been a rise in the number of stakeholders
actively advocating to bring more businesses on the

2See Giulia Aliprandi et al. (2022). Public Country-by-Country Reports: a New Dataset. Available from https://www.taxobservatory.eu/
wp-content/uploads/2022/11/Public CbCRs_database description.pdf

3See GRI. (2022). GRI and the European Sustainability Reporting Standards (ESRS). Available from https://globalreporting.org/media/

gl0htdar/g-and-a-gri-and-the-esrs.pdf
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https://www.globalreporting.org/standards/media/2482/gri-207-tax-2019.pdf
https://bteam.org/assets/reports/A-New-Bar-for-Responsible-Tax.pdf
https://bteam.org/assets/reports/A-New-Bar-for-Responsible-Tax.pdf
https://www3.weforum.org/docs/WEF_IBC_ESG_Metrics_Discussion_Paper.pdf
https://www3.weforum.org/docs/WEF_IBC_ESG_Metrics_Discussion_Paper.pdf
https://finance.ec.europa.eu/system/files/2022-10/221011-sustainable-finance-platform-finance-report-minimum-safeguards_en.pdf
https://data.consilium.europa.eu/doc/document/PE-35-2022-INIT/en/pdf
https://data.consilium.europa.eu/doc/document/PE-35-2022-INIT/en/pdf
https://www.efrag.org/Meetings/2211141505388508/EFRAG-SRB-Meeting-15-November-
https://www.efrag.org/Meetings/2211141505388508/EFRAG-SRB-Meeting-15-November-
https://www.oecd.org/daf/inv/mne/48004323.pdf
https://www.oecd.org/daf/inv/mne/48004323.pdf
https://www.ey.com/en_gl/ifrs-technical-resources/new-sustainability-reporting-rules-for-multinational-companies
https://www.taxobservatory.eu/wp-content/uploads/2022/11/Public_CbCRs_database_description.pdf
https://www.taxobservatory.eu/wp-content/uploads/2022/11/Public_CbCRs_database_description.pdf
https://globalreporting.org/media/q10htdar/q-and-a-gri-and-the-esrs.pdf
https://globalreporting.org/media/q10htdar/q-and-a-gri-and-the-esrs.pdf

bandwagon of tax transparency. This has happened by
filing shareholder resolutions requesting the Board of
Directors to issue a tax transparency report prepared
in accordance with the GRI Tax Standard. Compared to
2021, we have seen at least a four-fold increase in the
number of tax transparency shareholders' resolutions.

Next steps

Notwithstanding the above, other tax transparency-
related initiatives are also being advanced. For
example, in 2021, the European Commission
announced a legislative proposal for the publication of

effective tax rates paid by large companies based on
the methodology used in the Minimum Tax Directive
(ETR publication). Following the adoption of the
Minimum Tax Directive in December 2022, we might
see the ETR initiative gaining renewed traction.

All'in all, in 2022, tax transparency has crystalized as a
trend and made it clearer that tax transparency is here
to stay.




DAC: Administrative Assistance

The EU's Directive on Administrative Cooperation on
tax matters (DAC) originally provided for cooperation
between tax authorities of Member States and the
exchange of information on employment income,
pension income and certain other payments. Since
its first adoption, the DAC has been amended
multiple times to allow for the automatic exchange of
information across multiple fields of taxation.

Directive on tax transparency
rules for reportable cross-border
arrangements (DAC6)

DAC6 introduced some relevant changes to the DAC
framework, including the introduction of a reporting
obligation on certain cross-border arrangements
concerning a Member State and one or more other
states. DAC6 has been in force since 25 June 2018 and
includes a commitment of the Member States and the
Commission to evaluate the relevance of hallmarks for
reporting (Annex V). The Commission would have to
present a report to the Council every two years after 1
July 2020. However, no report from the Commission
was published in 2022.

Directive on tax transparency rules
for digital platforms (DAC7)

On 22 March 2021, the Council adopted new rules
revising the DAC to extend the EU tax transparency
rules to include a reporting obligation for digital
platforms located both inside and outside the EU

and an automatic exchange of information between
Member States' tax administrations on revenues
generated by sellers on these platforms (see EY Global
Tax Alert). DACY also introduced a number of generic
changes to the DAC not limited to digital platforms,
including a legal framework for the conduct of joint
audits between two or more Member States as of 1
January 2024.

The Member States had until 31 January 2022 to
transpose the amendments into national law, and
the new rules will apply as of 1 January 2023. In
early 2023, the Commission launched infringement
proceedings against 14 Member States.

Directive proposal on tax
transparency rules for crypto-
assets (DAC8)

On 8 December 2022, the Commission published a
legislative proposal for revision of the DAC to cover
the exchange of information on crypto-assets (see

EY Global Tax Alert). The proposed rules also contain
updates to existing automatic exchange of information
rules, including establishing minimum penalties for
non-compliance and provisions targeting high-net-
worth individuals.

The proposed rules are generally consistent with

the OECD initiative on the Crypto-Asset Reporting
Framework (CARF) and the amendments to the

OECD Common Reporting Standard (CRS) with some
deviations, such as the requirement for non-EU entities
to report inside the EU under certain circumstances
(see EY Global Tax Alert).

The proposal requires unanimous agreement, following
which Member States will have until 31 December
2025 to transpose the main rules into national law. The
new provisions will apply as of 1 January 2026.

Expected 2023 activities

On 14 December 2022, the Swedish Council Presidency
programme, which highlights the main priorities in the
tax area during its six-month term, was published. One
of the priorities of the Swedish Council Presidency of
the Council in the first half of 2023 is to ensure greater
tax transparency, reinforce the exchange of relevant
information within the EU and advance the work on
further strengthening EU administrative cooperation
on taxation. It is therefore expected that the Swedish
Council Presidency will seek to make progress on

the negotiations on DAC8 regarding which a political
agreement is expected by the end of June.

Late January 2023, the Commission launched an
evaluation of DAC2-6* and announced a call for
evidence and a public consultation for later this year.
In addition, on 20 January 2023, the Commission
opened a public consultation on the draft Implementing
Regulation introducing criteria of equivalence

of information automatically exchanged under
agreements between Member States and a non-EU
country to that under DACY. The public consultation
run until 17 February 2023, and now the Commission
will take the comments provided into consideration
when finalizing the drafting on this initiative.

4For a recap on DACs please visit this EY Global Tax Alert, dated 9 December 2022.
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https://taxation-customs.ec.europa.eu/taxation-1/tax-co-operation-and-control/general-overview/enhanced-administrative-cooperation-field-direct-taxation_en
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32018L0822&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32021L0514&from=EN
https://globaltaxnews.ey.com/news/2021-5333-eu-adopts-tax-transparency-rules-for-digital-platforms-dac7
https://globaltaxnews.ey.com/news/2021-5333-eu-adopts-tax-transparency-rules-for-digital-platforms-dac7
https://ec.europa.eu/commission/presscorner/detail/en/inf_23_262
https://ec.europa.eu/transparency/documents-register/detail?ref=COM(2022)707&lang=en
https://globaltaxnews.ey.com/news/2022-6190-eu-publishes-directive-proposal-on-tax-transparency-rules-for-crypto-assets?uAlertID=ODpa5ICMwfQZ3j3Dw81duA%3d%3d
https://www.oecd.org/tax/exchange-of-tax-information/crypto-asset-reporting-framework-and-amendments-to-the-common-reporting-standard.htm
https://globaltaxnews.ey.com/news/2022-5987-oecd-publishes-final-crypto-assets-reporting-framework-and-amendments-to-common-reporting-standard
https://swedish-presidency.consilium.europa.eu/media/5kxmejeg/the-swedish-presidency-programme.pdf
https://swedish-presidency.consilium.europa.eu/media/5kxmejeg/the-swedish-presidency-programme.pdf
https://swedish-presidency.consilium.europa.eu/media/nlihve0l/the-swedish-presidency-programme.pdf
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/13678-Cooperation-on-direct-taxation-evaluation_en
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/13485-Tax-transparency-criteria-for-information-reported-by-platforms-to-non-EU-countries-and-exchanged-with-Member-States_en
https://globaltaxnews.ey.com/news/2022-6190-eu-publishes-directive-proposal-on-tax-transparency-rules-for-crypto-assets

It is expected that the EU will continue to amend

the DAC to introduce new reporting requirements
answering to persisting calls for increased tax
transparency. Additional amendments will also be
required to facilitate administrative cooperation for new
tax rules, such as the Minimum Tax Directive. The 2023
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evaluation of DAC is an important opportunity for the
Commission and Member States to analyze the critical
report of the EU Court of Auditors and for taxpayers,
intermediaries and other stakeholders to share their
practical experiences with the Directives.



https://www.eca.europa.eu/Lists/ECADocuments/SR21_03/SR_Exchange_tax_inform_EN.pdf
https://www.eca.europa.eu/Lists/ECADocuments/SR21_03/SR_Exchange_tax_inform_EN.pdf

Closing observations

The importance of tax data extends beyond compliance
and reporting requirements. Today, investors are
placing increasing pressure on companies to provide
detailed information about their tax practices, including
voluntary tax reporting (e.g., GRI, WEF metrics). This

is driven not just by a desire for transparency but also
by the growing recognition of tax as an ESG metric.
Investors want to understand how a company's tax
practices impact society and whether those practices
align with the company's ESG objectives. Some
companies might argue that tax is not a material
concern from a financial perspective, but this may not
hold true when considering the broader societal impact
of taxes. Therefore, companies will find it challenging
to justify ignoring tax as a material ESG metric.
Companies that fail to report detailed tax data may face
guestions from stakeholders and investors, who are
increasingly interested in the impact of a company’s tax
practices on society.

Against the backdrop of increased interest in ESG
reporting and new national-level requirements from
many revenue authorities, tax strategy and the
governance of tax operations have become core
elements of a company'’s license to operate. Good
governance in tax supports trust between the company
and other stakeholders, encouraging operational
excellence and improved financial outcomes.

Consequently, the responsibility for tax governance is
no longer solely within the realm of the tax department.
Increasingly, a wider group of stakeholders, including
the board of directors, the audit committee, and
C-suite, are becoming actively engaged in the setting
and monitoring of tax strategy and decision-making.
This shift in approach is making tax governance an
integral part of daily operations, impacting all aspects
of the tax department’s activities.

To effectively report on their tax practices, businesses
must determine what information, both qualitative
and quantitative, is most relevant to stakeholders and
commit to gathering, verifying and understanding

it. This takes time and effort, but failing to do so can
put businesses at a disadvantage when answering

key questions from investors and other relevant
stakeholders. Considering tax impacts and developing
a narrative for tax disclosures should be a part of long-
term business transformation. Companies also need
to pay attention to changing views of stakeholders and
new metrics and reporting requirements.

Overall, the future of tax transparency is likely to be
shaped by a variety of factors, including technological
developments, economic trends, and political and
policy changes. It will be important for governments,
businesses, and other stakeholders to adapt to these
changes and work together to ensure that tax systems
are fair, effective, and transparent.
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Introduction

For the European Commission, 2022 was an important
year to advance tax initiatives beyond the Minimum
Tax Directive. As outlined in its 2021 Communication

other fronts, the Commission will aim to make progress
in 2023, as this is the last full calendar year of its
term and the last year before European parliamentary

on Business Taxation for the 21st Century (the
Communication) (see EY Global Tax Alert), the
Commission scheduled the release of a number of

tax initiatives, including the ETR publication, Unshell,
DEBRA and BEFIT. While not all proposals have been
delivered in line with the schedule in 2022, the
Commission made important progress on a number of
tax files and also delivered a few emergency measures
that were not foreseen at the beginning of the year. On

elections.

Finally, with Sweden taking over the Council
Presidency for the first semester of 2023, progress
can also be expected on the CoC workstreams since,
as announced in its Programme, one of the Council
Presidency'’s priorities in the area of direct taxation
is the development of measures against harmful tax
competition such as the update of the EU list of non-
cooperative jurisdictions.



https://taxation-customs.ec.europa.eu/system/files/2021-06/20210615_communication_on_business_taxation.pdf
https://taxation-customs.ec.europa.eu/system/files/2021-06/20210615_communication_on_business_taxation.pdf
https://globaltaxnews.ey.com/news/2021-5569-european-commission-publishes-communication-on-business-taxation-for-the-21st-century
https://commission.europa.eu/strategy-and-policy/priorities-2019-2024_en
https://swedish-presidency.consilium.europa.eu/media/5kxmejeg/the-swedish-presidency-programme.pdfhttps:/swedish-presidency.consilium.europa.eu/media/5kxmejeg/the-swedish-presidency-programme.pdf

Other initiatives

Combat shell entities and tax
enablers as means for tax
avoidance is at the top of EU
Leaders' agenda

On 22 December 2021, the Commission published a
legislative proposal for a Directive laying down rules
to prevent the misuse of shell entities for tax purposes
(Unshell or the draft Directive). The draft Directive
aims at introducing an EU-wide “substance test"” to
assist Member States in identifying entities in the

EU that are engaged in an economic activity but do
not have minimal substance and, in the view of the
Commission, are misused to obtain tax advantages
("shell companies™) (see EY Global Tax Alert). As a
consequence of being qualified as a “shell company"”,
an entity would be denied certain benefits, such as
those deriving from a tax treaty. The Directive is
proposed to enter into effect on 1 January 2024.

The Member States discussed the proposal throughout
the year. While there was not much public reporting on
the negotiations, it became clear that there was little
support for the Commission's proposal. The Member
States are currently discussing a new draft of the
Directive that has not been made public but reportedly
deviates significantly from the framework proposed by
the Commission. The ECOFIN Progress Report issued
in December 2022 made clear that further technical
analysis would still be required. It also signaled that
the Member States disagree on whether the Directive
should prescribe tax consequences provisions on the
identification of and reporting on shell entities or
should have a more limited scope, for example, by only
focusing on reporting. As negotiations have taken more
time, it is unlikely that the rules, if agreed upon, will
enter into effect as of 2024.

With the impact of Unshell limited to entities resident
in the EU, the Commission announced already in 2021
its intention to develop a complementary proposal
that would target shell entities outside the EU. This
broader initiative is now called "SAFE" - Securing

the Activity Framework of Enablers. Besides having

an impact on shell entities, it more widely aims to
address intermediaries who, in the perception of the
EU, provide aggressive tax advice. In July 2022, the
Commission launched a public consultation presenting
the overall objective and policy options to be developed
under SAFE and requesting stakeholders to provide
feedback.

The Commission is currently assessing feedback and
announced the release of a proposal on 7 June 2023.

While the reform of the CoC
mandate has been ticked off of the
to-do list, further technical work is
expected in 2023

On 1 December 1997, the Council of the EU and
representatives of the governments of the EU Member
States adopted a resolution on a CoC for business
taxation, reflecting a political commitment by the
Member States to curb harmful tax competition. As
provided by the resolution, a Code of Conduct Group
(the COCG) was set up. Initially, the COCG reviewed
Member States' tax systems. Since 2016, one of the
CoC Group's main tasks has been the preparation of the
revision of the EU list of non-cooperative jurisdictions
for tax purposes (EU list). In 2022, the EU list was
updated twice. The first revision of 2023 took place
on 14 February 2023, while the second one is due in
October 2023.

EU list of non-cooperative jurisdictions (14 February 2023)

Annex |

American Samoa Palau
Anguilla Panama
Bahamas Russia
British Virgin Islands Samoa

Costa Rica Trinidad and Tobago

Fiji Turks and Caicos Islands
Guam US Virgin Islands

Marshall Islands Vanuatu
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Albania Israel
Armenia Jordan
Aruba Malaysia
Belize Montserrat
Botswana Qatar
Curagao Seychelles
Dominica Thailand
Eswatini Turkey
Hong Kong Vietnam


https://globaltaxnews.ey.com/news/2021-6418-european-commission-publishes-draft-directive-for-preventing-the-misuse-of-shell-entities-unshell
https://data.consilium.europa.eu/doc/document/ST-15506-2022-INIT/en/pdf#:~:text=A%20draft%20Ecofin%20report%20to,6%20December%202022%20via%20Coreper.
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/13488-Tax-evasion-aggressive-tax-planning-in-the-EU-tackling-the-role-of-enablers_en
https://eur-lex.europa.eu/resource.html?uri=cellar:d2cdddef-e467-42d1-98c2-31b70e99641a.0008.02/DOC_1&format=PDF
https://eur-lex.europa.eu/legal-content/en/TXT/PDF/?uri=CELEX:31998Y0401(01)
https://www.consilium.europa.eu/en/press/press-releases/2023/02/14/taxation-british-virgin-islands-costa-rica-marshall-islands-and-russia-added-to-eu-list-of-non-cooperative-jurisdictions-for-tax-purposes/

In 2022, the Member States agreed on a revision of the
CoC (see EY Global Tax Alert). The update expands the
scope of the CoC for Member States from preferential
measures to cover tax features of general application,
which create opportunities for double non-taxation

or that can lead to the double or multiple uses of tax
benefits for the same amount of income. The revised
CoC applies as of 1 January 2023, while the expanded
scope will apply from 1 January 2024 and will only
cover general features introduced/amended after

1 January 2023. Similar conditions already apply to
the assessments of non-EU country regimes.

Going forward, as reflected in a COCG Report of

2 June 2022, the COCG will continue working on
evaluating the impact of Pillar Two on the CoC listing
criteria. In addition, in the Council Conclusions of 24
November 2022, the Council called for the COCG to
continue working on incorporating beneficial ownership
as a transparency criterion.

Debt-equity reduction allowance
proposal Directive on hold

On 11 May 2022, the Commission published a
legislative proposal on the Debt-equity bias reduction
allowance (DEBRA) initiative (see EY Global Tax Alert).
The proposal aims to encourage companies to finance
their investment through equity contributions rather
than debt financing. This involves, among others,

two measures that apply independently (i) a notional
interest allowance on equity funding and (ii) a further
limitation to interest deduction on debt funding.

DEBRA's reception by the Member States has not been
positive, with concerns arising around the introduction
of an additional limitation to interest deduction, the
proportional nature of the proposal, the simplicity

of the rules and its implementation costs. Also, the
European Economic and Social Committee (EESC)
recommended a substantial reconsideration of the
proposal and exceptions to the scope for Small and

Medium-sized Enterprises (SMEs) and microenterprises.

On 6 December 2022, ECOFIN noted in its Progress
Report to the European Council that the DEBRA
proposal would be put on hold due to its interplay with
other corporate tax files.

BEFIT: a single corporate tax
rulebook for the EU

With the Common Consolidated Corporate Tax Base
Directive (CCCTB) proposals of 2011 and 2016
reaching a dead-end due to Member States’ opposition,
the Commission decided to develop a new approach

to a uniform tax system within the EU. In 2022, the
Commission started its work on the Business in Europe:

Framework for Income Taxation (BEFIT) initiative, which
is aimed at moving the EU towards a common set of
rules for determining taxable income and providing for
a more efficient allocation of taxing rights between the
Member States. To achieve this, BEFIT will consolidate
the profits of the EU members of a multinational group
into a single tax base, which will then be allocated to
the Member States using a formula.

On 13 October 2022, the Commission launched a
public consultation, providing insight into some of the
policy options and elements of the future proposal.
As regards scope, the Commission is inclined to align
BEFIT thresholds with those under Pillar Two as much
as possible. The public consultation ended on

26 January 2023 (see EY Comment Letter).

The Commission is expected to table a concrete
legislative proposal in the third quarter of 2023.

Efforts for an EU-wide withholding
tax system start taking shape

In 2021, the European Parliament expressed its
concerns regarding the current withholding tax system
in the EU and put together a report calling on the
Commission to, among others, fulfill its commitment to
developing a harmonized withholding tax framework
for relief at source, accompanied by an exchange of
information process for tax authorities of the member
states (see EY Global Tax Alert, EY Global International
Tax Services Policy Leader Marlies de Ruiter's
statement for the European Parliament's public hearing
on withholding tax and the EY comment letter to the
EU public consultation).

In its 2020 Annex to the Action Plan for a Capital
Markets Union, the Commission set an ambitious
indicative time for the proposal on withholding tax

to be released by the end of 2022. Although it fell
short of this forecast, it did manage to progress on

its withholding tax initiative by launching a public
consultation in April 2022. The public consultation
consisted of a questionnaire with reference to the
different policy options as regards the establishment of
withholding tax refund procedures, a common EU relief
at source system and enhancing existing administrative
cooperation framework, and laid down questions on the
need to combat tax abuse and accountability in case

of underreporting during withholding tax procedures
to avoid tax abuse and loss of tax revenue. You can

find the EY comment letter submitted to the EU public
consultation here.

With the public consultation ending in June 2022, the
Commission is now analyzing the input received, which
is expected to feed into a concrete legislative proposal
on a common system for the avoidance of double
taxation and prevention of tax abuse in the area of
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https://www.consilium.europa.eu/media/59966/st14452-en22.pdf
https://globaltaxnews.ey.com/news/2022-6084-eu-finance-ministers-agree-on-code-of-conduct-mandate-reform
https://data.consilium.europa.eu/doc/document/ST-9295-2022-INIT/en/pdf
https://data.consilium.europa.eu/doc/document/ST-14675-2022-INIT/en/pdf
https://taxation-customs.ec.europa.eu/system/files/2022-05/COM_2022_216_1_EN_ACT_part1_v6.pdf
https://globaltaxnews.ey.com/news/2022-5473-european-commission-proposes-directive-to-tackle-debt-equity-bias-in-taxation?uAlertID=2bv4JGDaTULUscGs5CHAyw%3d%3d
https://taxation-customs.ec.europa.eu/common-consolidated-corporate-tax-base-ccctb_en
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/13463-Business-in-Europe-Framework-for-Income-Taxation-BEFIT-_en
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/13463-Business-in-Europe-Framework-for-Income-Taxation-BEFIT-/F3377252_en
https://taxation-customs.ec.europa.eu/system/files/2020-07/2020_tax_package_tax_action_plan_en.pdf
https://globaltaxnews.ey.com/news/2020-6008-european-commission-publishes-action-plan-for-fair-and-simple-taxation-a-detailed-review
https://www.europarl.europa.eu/cmsdata/241506/Marlies de Ruiter Statement.pdf
https://www.europarl.europa.eu/committees/en/public-hearing-a-european-withholding-ta/product-details/20211014CHE09521
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/13031-Withholding-taxes-new-EU-system-to-avoid-double-taxation/F2745611_en
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/13031-Withholding-taxes-new-EU-system-to-avoid-double-taxation_en
https://eur-lex.europa.eu/resource.html?uri=cellar:61042990-fe46-11ea-b44f-01aa75ed71a1.0001.02/DOC_2&format=PDF
https://eur-lex.europa.eu/resource.html?uri=cellar:61042990-fe46-11ea-b44f-01aa75ed71a1.0001.02/DOC_1&format=PDF
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/13031-Withholding-taxes-new-EU-system-to-avoid-double-taxation/public-consultation_en
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/13031-Withholding-taxes-new-EU-system-to-avoid-double-taxation/public-consultation_en
https://people.ey.com/:b:/g/personal/andromachi_anastasiou_nl_ey_com/EUHgA6VOB6FPj9kS_fiwuGsBtnesVbV2FnNv0cHEHieRNw?e=mvha8W
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/13463-Business-in-Europe-Framework-for-Income-Taxation-BEFIT-/feedback_en?p_id=31544996

withholding taxes (FASTER: Faster and Safer Tax Excess
Refund) to be released on 7 June 2023.

EU provides a temporary response
to the energy crisis

Energy prices were already on the rise before 2022,
but the war in Ukraine resulted in unprecedentedly
high levels of electricity wholesale price. As a response,
EU Energy Ministers initiated discussions on the
introduction of temporary emergency measures (see
EY Global Tax Alert). As a result, in September 2022,
the Commission came forward with a proposal for a
regulation including two tax-related measures targeting
companies in the energy sector that the EU considers
have benefited disproportionately from the high
energy prices (the Energy Regulation) (see EY Global
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Tax Alert). The Energy Regulation was adopted on 6
October 2022. It includes, among others, a revenue
cap on infra-marginal electricity generating companies
and an EU-wide “solidarity contribution”, which will be
levied at a rate of at least 33% over the surplus profits
of companies in the crude petroleum, natural gas,

coal and refinery sector (see EY Global Tax Alert). The
revenue cap applies from 1 December 2022 to 30 June
2023, and the solidarity contribution to fiscal years
2022 and/or 2023.

Although a Regulation has a direct effect, most
Member States have translated the obligation into
domestic rules. As with other tax legislation adopted
at EU level, Member States have taken different
approaches. Perhaps the most striking example is that
of Croatia, where the solidarity contribution has been
introduced, applying to all sectors.
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https://www.consilium.europa.eu/en/meetings/tte/2022/09/09/
https://globaltaxnews.ey.com/news/2022-5878-eu-considers-electricity-revenue-cap-and-windfall-tax-as-part-of-emergency-package
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52022PC0473&from=EN
https://globaltaxnews.ey.com/news/2022-5889-european-commission-proposes-regulation-introducing-electricity-revenue-cap-and-solidarity-contribution-of-fossil-sector
https://globaltaxnews.ey.com/news/2022-5889-european-commission-proposes-regulation-introducing-electricity-revenue-cap-and-solidarity-contribution-of-fossil-sector
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32022R1854
https://globaltaxnews.ey.com/news/2022-5966-eu-member-states-formally-adopt-electricity-revenue-cap-and-solidarity-contribution-of-fossil-fuel-sector
https://narodne-novine.nn.hr/clanci/sluzbeni/2022_12_151_2333.html

Closing remarks

2023 is the last full calendar year for the European
Parliament and Commission in their five-year terms.
EU citizens will elect a new Parliament in June 2024,
and a new Commission will be appointed later that
year. The Commission will therefore publish a number
of unreleased proposals, such as the SAFE and
FASTER initiatives mentioned above. For the European
Parliament, it may mean that spokespersons on tax
matters will want to put themselves in the voter’s
spotlight.

However, which tax proposals will actually take off
depends on the Member States. The monthly ECOFIN
meetings of EU Finance Ministers will have bursting
agendas assuming that 2023 will also be marked

by geopolitical and macroeconomic challenges. In
response to these challenges, Member States will seek
to design policies that make the EU more innovative,
accelerate greening and support strategic industries.
Policies that could have a major impact on tax rules in
Europe and beyond, given the major role that taxation
plays in meeting geopolitical objectives and addressing
macroeconomic imbalances. Input from businesses and
residents is indispensable to ensure that these policies
are effective.

As the Member States consider these major

issues, there is an important task ahead for the
implementation of EU rules agreed upon in 2022. All
27 Member States will need to enact complex minimum
tax laws within a short timeframe but also think about
practical implementation. In addition to working on
the implementation within the Inclusive Framework,
coordination at EU level is also required. This is an
additional opportunity for companies to share their
experiences with minimum tax rules both with the
OECD and the EU.

In other words, EU tax policy in 2023 is in flux on many
fronts simultaneously. It is, therefore, crucial to stay
on top of the latest developments and timely assess
their impact on business operations and investment
decisions.
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The content in this 2022 publication of the latest

on BEPS and beyond shows that in 2022 important
milestones were reached, in particular regarding the
adoption of the Pillar Two GloBE Model Rules. However,
even on this milestone, important open ends remain.
Final rules on permanent safe harbors, a dispute
resolution mechanism, and the content of the GIoBE
Information Return are still outstanding. With Pillar Two
becoming effective in January 2024, the earlier clarity
on these issues can be provided, the better.

Besides these open points in already adopted
legislation leading to additional guidance being
released in 2023, we are also expecting a wave of other
legislative proposals to come out of the OECD and the
EU in 2023 and beyond.

The OECD is still working on Pillar One and the STTR
of Pillar Two. Regardless of whether a critical mass of
jurisdictions will sign the Pillar One MLC, legislative
developments will be put forward in 2023, if not on
Pillar One, then on alternative measures adopted
instead. These alternative measures may have a
different scope and, with that, impact a much wider
group of businesses compared to Pillar One, for
example, if some form of an EU-wide digital levy were
introduced.

Beyond Pillar One and Two, the EU is working on a
host of other issues, from addressing shell entities
and increasing public tax transparency to innovative
proposals such as introducing regional formulary
apportionment in the form of BEFIT. Also, the
formalisation of many of the green taxes foreseen in
the EU Green Deal will take place in 2023.

And as we saw in 2022, the volatile economic and
geopolitical environment may also drive the adoption of
“surprise taxes"”, such as the solidarity contribution (or
so-called windfall tax), which was designed and adopted
in a matter of weeks in 2022.

All'in all, we hope that this edition of the Latest on
BEPs and beyond provides you with a good starting
point for understanding the developments in 2023.
And with our monthly editions of the Latest on BEPS
and beyond, we hope to also keep you updated
throughout 2023.
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