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Treasury and IRS news

Treasury Department releases proposed Section
965 reqgulations

On 1 August 2018, the Treasury Department issued eagerly
anticipated proposed regulations under and related to
Section 965. The provision was enacted by the Tax Cuts and
Jobs Act (TCJA) in December 2017.

New Section 965(a) generally provides that the subpart F
income of a specified foreign corporation (SFC) (i.e., a
controlled foreign corporation (CFC) and any other foreign
corporation that has a 10% corporate US shareholder) in its
tax year that begins before 1 January 2018 (inclusion year)

is increased by the greater of its accumulated post-1986
deferred foreign income determined on 2 November 2017, and
31 December 2017 (Section 965(a) earnings amount and
inclusion dates, respectively). An SFC that has accumulated
post-1986 deferred foreign income is referred to as a
deferred foreign income corporation or a DFIC.

The recently proposed regulations include, with certain
modifications, the provisions announced in three prior IRS
Notices (Section 965 Notices), one revenue procedure

(Rev. Proc. 2018-17) (issued on 13 February 2018)), various
"frequently-asked questions” released by the IRS concerning
the payment and reporting of a taxpayer’s Section 965
inclusion and related tax liability, and IRS Publication 5292.
(The Section 965 Notices include Notice 2018-07 (issued on
29 December 2017)), Notice 2018-13 (issued on 19 January
2018), and Notice 2018-26 (issued on 2 April 2018).)

The proposed regulations not only implement the rules
described in the Section 965 Notices, but also provide
additional rules related to:

» Determinations of foreign tax credits associated with
Section 965 inclusions and distributions of previously
taxed earnings and profits (E&P) created by Section 965

» Adjustments to E&P and stock basis

» Affiliated groups, including affiliated groups that file
consolidated returns

» Transactions, accounting method changes and entity-
classification elections to be disregarded for purposes of
Section 965

» Subpart F income otherwise earned by foreign corporations
during the inclusion year, and

» Expense allocation and apportionment

The proposed regulations largely implement the rules
described in the Section 965 Notices, but make certain
material changes. As a result, taxpayers should reevaluate
their Section 965 calculations. In many instances, taxpayers
will need to determine the subpart F income of their SFCs as
of each E&P measurement date to properly determine their
Section 965(@) inclusion amounts.

Foreign tax credit calculations should be revisited in light
of the provisions that were not included in the Section 965
Notices and the US shareholders of E&P deficit foreign
corporations will want to determine the impact of the basis
adjustment election.

Income tax accounting considerations

Those companies that have not yet finalized their accounting
for the transition tax using the guidance in Staff Accounting
Bulletin No. 118 (SAB 118) may, as a result of the proposed
regulations, adjust their estimates of the transition tax
accrued in prior periods in order to continue to refine the
amounts as new information becomes available as required
by SAB 118. As a reminder, any provisional amounts or
adjustments to provisional amounts included in a company's
financial statements during the measurement period should
be included in income from continuing operations as an
adjustment to tax expense or benefit in the reporting period
the amounts are determined.

If the proposed regulations were released after the date a
company closed its books, but before its financial statements
are issued, a company that has accounted for the related
provisions of the TCJA as provisional under SAB 118 would
generally not be required to adjust the provisional amounts
in its current financial statements. However, a company may
consider disclosing the effect of significant adjustments
related to any guidance issued, but not yet reflected in the
company'’s financial statements.

To the extent a company has previously disclosed the
accounting for enactment date effects of the transition tax

as final, the proposed regulations may be evaluated under

the uncertain tax position guidance in ASC 740-10-25-6.

A change in judgment may result in the subsequent recognition,
derecognition, or changes in measurement of a tax position
that was previously recognized in a prior annual period
(including any interest and penalties). Changes in judgment
are generally considered a discrete event recognized in income
from continuing operations in the period (interim as well as
annual) in which the change occurs.



Proposed GILTI regs under review by OMB; draft
GILTI and FDII forms released

IRS proposed regulations on the inclusion of global intangible
low-taxed income (GILTI) under Section 951A are under review
by the Office of Management and Budget (OMB) Office of
Information and Regulatory Affairs (OIRA), suggesting they are
close to being released. Section 951A was enacted by the Tax
Cuts and Jobs Act (TCJA) last December.

According to OIRA, the regulations were received for

review on 22 August. Although the general timeline for
review is 45 days, under a regulatory review agreement
between the two agencies announced earlier this year, the
Treasury Department can request that OMB review of TCJA
regulations be completed within 10 business days. This
timeline may be extended by mutual agreement by Treasury
and OMB.

The IRS in August also issued a set of draft forms relating
to the GILTI and foreign derived intangible income (FDII)
provisions. Note that the draft forms are subject to
change. The IRS releases draft forms on www.IRS.gov/
DraftForms. Final IRS forms are released at www.IRS.gov/
DownloadForms.

IRS announces upgrades to FATCA Registration
System, issues updated user guide and new FAQs
regarding entity classifications, certifications of
pre-existing accounts, and periodic certifications
The IRS announced upgrades to the Foreign Account Tax
Compliance Act (FATCA) Registration System on 31 July

2018 and subsequently issued an updated FATCA

Online Registration user guide. The IRS also published
frequently asked gquestions (FAQs) regarding FATCA status,
certifications of pre-existing accounts (COPA), and periodic
certifications. These FAQs announced an extended due

date of 15 December 2018, for the COPA and the periodic
certifications, which is required for entities that registered
their FATCA status on or before 1 January 2015.

The 13 FAQs are located under the “FATCA Certifications"
section of the following website.

The FATCA Online Registration user guide is on the following
website.

The upgrades to the FATCA Registration System expand
the FATCA status options and add COPA and periodic
certification capabilities for required entities. The
FATCA Registration System will determine certification
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Congressional Republicans urge appointment of
OECD ambassador

A group of Republican Senators and members of Congress
in August wrote President Trump in two separate letters
urging him to appoint an ambassador to the OECD, a
position that is currently vacant. The congressional
Republicans want the envoy to vigorously defend US
interests in regard to European digital taxation proposals,
as well certain international provisions in the Tax Cuts and
Jobs Act (TCJA) that are under review by the OECD Forum
on Harmful Tax Practices. The OECD Forum is reviewing
the TCJA international measures at the request of the
European Commission.

requirements for each registered entity based on

the combination of the entity’s FATCA status and the
intergovernmental agreement (IGA) status of its jurisdiction
of domicile (generally, only Model 2 jurisdictions and non-IGA
jurisdictions have a certification requirement).

It is critical for entities to review and update their FATCA
status in the FATCA Registration System in order to display
the correct certification requirements and avoid inapplicable
certification-related notices.

The extension to 15 December 2018, provides Responsible
Officers (ROs) additional time to design and implement a
periodic review process that supports their certification. ROs
should consider whether their periodic review maps to each of
the certification requirements so that evidence gathered during
the review directly supports each element of the certification.

Courts

Tax Court holds upstream loan between CFCs was
bona fide debt, subsequent transfer of proceeds to
US shareholders was nontaxable return of capital

In lllinois Tool Works, Inc. & Subsidiaries v. Commissioner,

the Tax Court held that a series of transactions involving

an upstream loan from a lower-tier controlled foreign
corporation (CFC) with current and accumulated earnings
and profits (E&P) to an upper-tier CFC with no current or
accumulated E&P, and the subsequent distribution of the
loan proceeds from the upper-tier CFC to its US shareholders,
resulted in no taxable income to the US shareholders.


http://www.irs.gov/DraftForms
http://www.irs.gov/DraftForms
http://www.irs.gov/DownloadForms
http://www.irs.gov/DownloadForms
https://www.irs.gov/businesses/corporations/frequently-asked-questions-faqs-fatca-compliance-legal
https://www.irs.gov/businesses/corporations/fatca-foreign-financial-institution-registration-tool
https://www.ustaxcourt.gov/USTCInOP/OpinionViewer.aspx?ID=11717
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In @ memorandum opinion, the Tax Court found that the
upstream loan constituted bona fide debt and that the US
shareholders had sufficient basis in the upper-tier CFC to
treat the distribution as a nontaxable return of capital.

The case has been closely monitored by taxpayers and
practitioners alike because it involved a distribution funded
entirely by an upstream loan, thus implicating certain
common tax-planning transactions.

Among other things, the case solidifies the view that
intercompany debt should be respected notwithstanding that
the loan terms are not as robust as would be needed in a
third-party loan agreement. Instead, as long as the hallmarks
of debt are included (i.e., an unconditional promise to pay a
sum certain on demand or on a specified date and creditor’s
rights) and the debtor has the economic ability to support
the debt, the debt generally should be respected for US
federal income tax purposes.

The decision expressed in the court opinion will become final
90 days from the date the decision is entered unless the IRS
files a notice of appeal. If the IRS appeals the case, it will be
heard by the Seventh Circuit.

DC Circuit rejects per se bar on bearer shares
under Section 883 income exclusion for
international shipping and aircraft corporations

In Good Fortune Shipping SA v. Commissioner, the Court

of Appeals for the District of Columbia held that Treasury
reqgulations under Section 883 concerning the treatment

of “bearer shares” were invalid. Section 883(a) provides
that certain income derived by a foreign corporation from
the international operation of ships and aircraft is excluded
from the gross income of that foreign corporation for United
States federal income tax purposes, and therefore it is
effectively exempt from US tax.

To qualify, a foreign corporation must meet one of three
ownership tests, one of which (the qualified shareholder
stock ownership test) requires that more than 50 percent

of the value of the foreign corporation’s stock is directly

or indirectly owned by individual residents of jurisdictions
that grant a similar exemption. The regulations in question
provide that “bearer shares” are not considered for purposes
of this test. Bearer shares are shares for which there is no
dematerialized or immobilized book entry system such that
the physical holder of a share certificate is generally entitled
to dividends on the shares and is otherwise treated as the
owner of the shares for relevant purposes.

Ninth Circuit withdraws opinion reversing Tax
Court in Altera

The Ninth Circuit Court of Appeals has withdrawn its opinion

in Altera v. Commissioner that was issued on 24 July 2018.

In the original opinion’s 2-1 ruling, the Ninth Circuit reversed
the Tax Court's ruling and held that stock-based compensation
was a compensable cost under Section 482. In Altera, the

Tax Court had ruled that a 2003 IRS requlation that required
participants in a cost sharing arrangement to treat stock-based
compensation costs (SBC costs) as compensable was invalid.

One of the three judges on the panel that had heard the
appeal, Judge Stephen Reinhardt, died prior to the issuance
of the opinion but after oral arguments and after formally
concurring in the majority opinion. On 2 August 2018, the
clerk of the court issued an order naming Judge Susan
Graber to replace Judge Reinhardt on the panel hearing

the case. On 7 August, the Ninth Circuit published an order
withdrawing the opinion “to allow time for the reconstituted
panel to confer on this appeal.”

Second Circuit affirms lower court on statute of limitations for refunds related to foreign taxes

In Trusted Media Brands, Inc. v. USA, the US Court of Appeals for the Second Circuit affirmed a district court decision holding
that the 10-year statute of limitations period for refunds related to foreign taxes under Section 6511(d)(3) applies only when
foreign taxes are claimed as a credit, and not when foreign taxes are claimed as a deduction. Accordingly, the taxpayer’s
refund claim attributable to net operating losses (NOLs) that came about as a result of deducting rather than crediting foreign
taxes was not timely as it was outside the general three-year limitations period for claiming a refund attributable to the

carryback of NOLs under Section 651 1(d)(2).



Tax Court rules Section 1446 withholding tax
liability is a partnership item

The Tax Court in August ruled in YA Global Investments v.
Commissioner that a Cayman Islands-based partnership’s
Section 1446 withholding tax liability is a partnership

item and, therefore, within the court's authority under
Section 6226(f). The court reasoned that because

Section 1446 makes the partnership liable for any tax
required to be withheld under Section 1446, any tax
required to be withheld under Section 1446 is a partnership
liability. And the regulations are clear, the court concluded,
that partnership liabilities are partnership items.

YA Global, a partnership for US purposes with both US and
foreign partners, had argued that withholding tax under
Section 1446 is not a partnership item and, therefore,
adjustments in the notices of final partnership administrative
adjustment relating to withholding tax liability under

Section 1446 should be dismissed for lack of subject matter
jurisdiction. The IRS argued that withholding tax liability under
Section 1446 is a partnership item and that YA Global is a party
to the proceeding. The motion to dismiss was denied.

Transfer pricing news

Eighth Circuit vacates Tax Court opinion in
Medtronic, remands to Tax Court for further
consideration

On 16 August 2018, a three-judge panel of the Eighth Circuit
Court of Appeals vacated the Tax Court opinion in Medtronic
v. Commissioner, The Tax Court had rejected the transfer
pricing analysis prepared by both the IRS and Medtronic

Inc. and, instead, rendered a decision based on its own
determination of the arm’s-length result.

The majority Eighth Circuit opinion concluded that the Tax
Court opinion failed to provide sufficient factual findings

to enable the appellate court to evaluate the Tax Court's
determination of the arm's-length result. Therefore, the
Eighth Circuit vacated the Tax Court opinion and remanded
the case to the Tax Court for reconsideration “in light of the
views set forth in this [the Eighth Circuit's] opinion."”
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OECD news

OECD releases fourth batch of peer review
reports on BEPS Action 14

The OECD on 30 August released a fourth round of stage

1 Base Erosion and Profit Shifting (BEPS) Action 14 peer
reports on improving tax dispute resolution mechanisms.
The reports assess each country’s efforts to implement the
Action 14 minimum standard.

Reports covering Australia, Ireland, Israel, Japan, Malta,
Mexico, New Zealand and Portugal were published. They
contain over 130 recommendations that “will be followed
up in stage 2 of the peer review process.” The OECD also
released a document that reviews implementation of

best practices for each of the jurisdictions that had their
best practices assessed. According to the OECD, the peer
review reports include mutual agreement procedure (MAP)
statistics from 2016 and 2017, with information gleaned
from the MAP Statistics Reporting Framework.



https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=2ahUKEwjRkfWs8ZLdAhXPwVkKHVqWBlkQFjAAegQIABAC&url=https%3A%2F%2Fwww.ustaxcourt.gov%2FUstcInOp%2FOpinionViewer.aspx%3FID%3D10819&usg=AOvVaw0_KNOp9tMWe7HLC3aEb-1S
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=2ahUKEwjRkfWs8ZLdAhXPwVkKHVqWBlkQFjAAegQIABAC&url=https%3A%2F%2Fwww.ustaxcourt.gov%2FUstcInOp%2FOpinionViewer.aspx%3FID%3D10819&usg=AOvVaw0_KNOp9tMWe7HLC3aEb-1S
http://www.oecd.org/tax/beps/making-dispute-resolution-more-effective-map-peer-review-report-australia-stage-1-9789264304208-en.htm
http://www.oecd.org/tax/beps/making-dispute-resolution-more-effective-map-peer-review-report-ireland-stage-1-9789264304192-en.htm
http://www.oecd.org/tax/beps/making-dispute-resolution-more-effective-map-peer-review-report-israel-stage-1-9789264304284-en.htm
http://www.oecd.org/tax/beps/making-dispute-resolution-more-effective-map-peer-review-report-japan-stage-1-9789264304307-en.htm
http://www.oecd.org/tax/beps/making-dispute-resolution-more-effective-map-peer-review-report-malta-stage-1-9789264304321-en.htm
http://www.oecd.org/tax/beps/making-dispute-resolution-more-effective-map-peer-review-report-mexico-stage-1-9789264304345-en.htm
http://www.oecd.org/tax/beps/making-dispute-resolution-more-effective-map-peer-review-report-new-zealand-stage-1-9789264304369-en.htm
http://www.oecd.org/tax/beps/making-dispute-resolution-more-effective-map-peer-review-report-portugal-stage-1-9789264304222-en.htm
https://www.oecd.org/tax/dispute/mutual-agreement-procedure-statistics-reporting-framework.pdf
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