
Executive summary
On 17 May 2019, the Council of the European Union (the Council or ECOFIN) 
held a meeting where they discussed digital taxation and also updated the 
European Union (EU) list of non-cooperative jurisdictions for tax purposes (the 
EU List). The meeting outcomes document1 published by the Council notes that 
significant progress was also made in the negotiations of measures to improve 
the business environment for goods subject to excise duty.

In relation to digital taxation, the Council discussed current international tax 
reforms with a view to preparing for the upcoming Organisation for Economic 
Co-operation and Development (OECD) and G20 leaders’ meetings.

During the meeting, the Council also removed, without discussion, Aruba, 
Barbados and Bermuda from the EU list, reducing the total number of 
jurisdictions listed to 12. Barbados and Bermuda were moved from annex I of 
the Council’s original conclusions to annex II, which contains jurisdictions that 
have undertaken sufficient commitments to reform their tax policies, while 
Aruba was removed entirely from both annexes.
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Detailed discussion
Digital taxation
On 21 March 2018, the European Commission issued 
proposals for two Directives regarding new ways to tax 
digitalized forms of business activity.2 The Commission’s 
2018 proposals focus on a two-phased approach: an interim 
solution, referred to as the digital services tax (DST), and a 
longer-term Council Directive laying down rules relating to 
the corporate taxation of a significant digital presence (SDP). 

The DST proposal is for a tax on gross revenues (i.e., 
turnover), set at a uniform rate of 3% across all EU Member 
States. The DST is intended to be an interim solution, aimed 
at addressing what the Commission views as the most urgent 
gaps in the taxation of digital activities, while ensuring what 
the Commission describes as a level playing field for all 
businesses.

On 12 March 2019, following a discussion at the ECOFIN 
meeting of 4 December 2018,3 the Council reviewed the 
progress achieved in the negotiations on the DST, focusing 
on a new compromise text that would limit the DST’s scope 
to only digital advertising services.4 The March 2019 
discussion revealed that despite broad support from many 
Member States, some delegations maintained reservations, 
reflecting either objections to some specific aspects of the 
proposal or more fundamental objections. It was agreed that 
the Presidency of the Council would conduct work on the 
EU position in international discussions on digital taxation, 
in view of the OECD’s report on the issue which is expected 
in 2020.5

The Council again discussed this issue at the meeting on 
17 May 2019. It was agreed that the Presidency of the 
Council would present the views expressed by ministers 
during preparations for the G20 Finance Ministers’ meeting 
on 8-9 June in Fukuoka, Japan. In addition, the ECOFIN 
Chair intends to present the outcome of ECOFIN discussions 
at the G20 Leaders’ Summit later in June.

During the May 2019 meeting, the Council discussed 
ways to prepare for the debate at the international level 
on comprehensive solutions to address the challenges of 
taxation in the digitalized economy and broader issues 
related to the allocation of taxing rights and tax competition. 
The Council also discussed how they would work together 
on the assessment of the impact of the various options being 
considered in the OECD.

The Council also clarified that if, by the end of 2020, it 
appears that any agreement at the OECD level is expected to 
take additional time, the Council could, if necessary, revert to 
discussing a possible EU approach on this topic. In addition, 
the Presidency of the Council also confirmed in the meeting 
that the 2018 EU proposal for a Directive on corporate 
taxation based on SDP remains available for future follow-up.

Listing of non-cooperative jurisdictions for tax 
purposes
On 5 December 2017, the Council published a list of “Non-
cooperative jurisdictions for tax purposes.” This initial list 
was comprised of 17 jurisdictions that were deemed to have 
failed to meet relevant criteria established by the European 
Commission.6

There have been a number of changes to the list since its 
initial release. In this regard, the Council agreed that a de-
listing would be justified based on an expert assessment of 
the commitments made by the listed jurisdictions to address 
deficiencies identified by the EU. During the course of 2018, 
many of the jurisdictions included in the initial list engaged 
in what the Council describes as a constructive dialogue 
with the EU and made commitments to comply with the EU’s 
criteria. By the end of 2018, only five jurisdictions remained 
listed: American Samoa, Guam, Samoa, Trinidad and Tobago 
and the US Virgin Islands.

On 12 March 2019, the Council adopted a revised EU List, 
adding 10 new jurisdictions that either did not commit to 
address EU concerns or did not deliver their commitments on 
time.7 In addition to the five jurisdictions that were already 
listed, the revised EU List included the following jurisdictions: 
Aruba, Barbados, Belize, Bermuda, Dominica, Fiji, Marshall 
Islands, Oman, United Arab Emirates, and Vanuatu.

On 17 May 2019, the Council decided to remove Aruba, 
Barbados and Bermuda from the EU list, bringing the 
total number of jurisdictions listed down to 12.8 Barbados 
has committed at the political level to amend or abolish 
the measure of similar effect that replaced its harmful 
preferential regimes, while Aruba and Bermuda have now 
implemented their commitments. Bermuda also remains 
committed to addressing EU concerns in the area of collective 
investment funds. As a consequence, Barbados and Bermuda 
will be moved from annex I of the Council’s conclusions to 
annex II, which includes jurisdictions that have undertaken 
sufficient commitments to reform their tax policies, while 
Aruba will be removed entirely from both annexes.
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The first countermeasures against listed non-cooperative 
tax jurisdictions were reflected in a Communication that 
was released and adopted by the European Commission in 
March 2018.9 This Communication set out new requirements 
against tax avoidance in EU legislation governing in 
particular financing and investment operations.10 The 
adopted Communication is intended to ensure that EU 
external development and investment funds cannot be 
channeled or transited through entities in countries that 
are included on the EU list.

Excise duty
During the May 2019 meeting, the Council also discussed 
measures to improve the business environment for goods 
subject to excise duty by ensuring fair competition and 
reducing the administrative burden on companies. More 
specifically, the Council exchanged views on the following 
three proposals: (1) a directive on the structures of excise 
duty on alcohol and alcoholic beverages, (2) a directive on 
general arrangements for excise duty, and (3) regulation 
of administrative cooperation on the content of electronic 
registers.

According to the Council outcomes document, ministers 
achieved significant progress in the negotiations regarding 
these directives, but did not reach a final agreement on the 
package of measures. It was agreed that the Council will 
continue to work at a technical level with a view to reaching 
a compromise acceptable for all Member States as soon as 
possible.

Implications
As noted, the Council has decided that the most beneficial 
way forward on digital taxation in the immediate term is to 
provide EU-wide input into the OECD’s ongoing project on 
the tax challenges of digitalization. No details have yet been 
released on the position that the Presidency of the Council 
intends to bring forward at the G20 Finance Ministers’ 
meeting in Fukuoka on 8-9 June 2019. Businesses should 
therefore continue to closely monitor this area, in particular 
paying attention to any EU documents submitted to the G20 
in advance of either the G20 Finance Ministers’ meeting or 
the G20 Leaders’ Summit on 28-29 June 2019.

As noted in previous EY Global Tax Alerts, the OECD 
proposals would have implications for a wide range of 
businesses with cross-border activity, whether they use 
digitalized business models or more traditional models.

In addition, the work on the EU list of non-cooperative 
jurisdictions is a dynamic process. The Council will 
continue to regularly review and update the list, taking 
into consideration the evolving deadlines for jurisdictions 
to deliver on their commitments and the evolution of the 
criteria that the EU uses to establish the list. Companies 
with activities in listed jurisdictions should understand 
the implications of a jurisdiction being listed, as well as 
monitoring ongoing developments closely.
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