
The United States (US) Internal Revenue Service (IRS) published final 
regulations (T.D. 9871) under Internal Revenue Code1 Section 704(b) relating 
to the allocation of creditable foreign tax expenditures (CFTEs) by a partnership. 
The final regulations adopt, with minor changes, the temporary (T.D. 9748) and 
proposed (REG-100861-15) regulations published on 4 February 2016.

CFTEs are foreign income taxes paid or accrued by a partnership that are 
eligible for a credit under Section 901(a) or a US income tax treaty. The IRS 
and Treasury determined that a partnership’s allocation of CFTEs cannot have 
substantial economic effect within the meaning of Section 704(b) and the 
regulations. Thus, CFTEs must be allocated in accordance with the partners’ 
interest in the partnership to be respected. The existing regulations under 
Section 704(b) provide a safe harbor rule for a partnership to allocate CFTEs 
in a manner deemed to be in accordance with the partners’ interest in the 
partnership. To apply the safe harbor, a partnership must: (i) determine the 
partnership’s CFTE categories, (ii) determine the partnership’s net income in 
each CFTE category, and (iii) allocate the partnership’s CFTEs to each category. 
To satisfy the safe harbor, a partnership’s allocations of CFTEs in a category 
must be in proportion to the allocations of the partnership’s net income in the 
CFTE category.

The 2019 final regulations, like the 2016 temporary and proposed regulations, 
address: (i) the effect of a transferee partner’s Section 743(b) adjustment on a 
partnership’s net income in a CTFE category, (ii) the effect of certain allocations 
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The draft regulations not only compel promoters, 
intermediaries, and taxpayers to report potentially aggressive 
tax planning schemes to HMRC but also allow HMRC to 
share this information with other EU Member States, which 
will in turn share this information with the UK. EU Member 
States have until 31 December to transpose DAC6, but the 
regulations will not come into force until 1 July 2020.2

Eleven low- and no-tax jurisdictions have met the 
Organisation for Economic Co-operation and Development 
(OECD)’s new substance requirements, according to the 
OECD’s Forum on Harmful Tax Practices (FHTP). In a 23 July 
report, the FHTP issued the results of its first review of 
domestic laws of “no or only nominal tax jurisdictions,” which 
have either no corporate tax or only a nominal corporate 
tax. The review, was based on how well the domestic 
legal frameworks of 12 jurisdictions met the OECD’s new 
substantial activities standards under Action 5 of the Base 
Erosion and Profit Shifting project. Anguilla, the Bahamas, 
Bahrain, Barbados, Bermuda, the British Virgin Islands, the 
Cayman Islands, Guernsey, the Isle of Man, Jersey, Turks 
and Caicos Islands, and the United Arab Emirates (UAE) were 
under review. The FHTP concluded that all 12 jurisdictions, 
with the exception of the UAE, met the new standard. 
All jurisdictions were found to have introduced economic 
substance requirements that took effect from 1 January, 
according to the report. The UAE will address one technical 
issue as soon as possible. An annual monitoring process of 
the 12 jurisdictions will start to keep track of changes in their 
legal frameworks including implementation and monitoring.3

and guaranteed payments in computing a partnership’s net 
income in a CFTE category, and (iii) certain disregarded 
payments within a partnership. The final regulations 
are generally the same as the temporary and proposed 
regulations, except for a number of technical and clarifying 
changes. The 2019 final regulations are effective 24 July 
2019.

On 22 July, Altera Corp. filed a petition for a rehearing en 
banc with the Ninth Circuit. The petition requests that the 
Ninth Circuit rehear its challenge of the 2003 cost-sharing 
regulations and reverse the Ninth Circuit’s opinion of 7 June. 
The Ninth Circuit has 45 days to respond.

On 23 July, the United Kingdom (UK)’s Conservative party 
announced that Boris Johnson will succeed Theresa May 
on 24 July as the next UK Prime Minister. On 24 July, the 
European Parliament’s Brexit steering group held a meeting 
with the European Commissioner’s chief Brexit negotiator. 
One European Commission official commented that “We look 
forward to working constructively with [Prime Minister Boris 
Johnson] when he takes office to facilitate the ratification of 
the withdrawal agreement and achieve an orderly Brexit.” 

On a separate matter, the UK is continuing to move forward 
with adopting European Union (EU) legislation requiring 
promoters, intermediaries, and taxpayers to notify HM 
Revenue & Customs (HMRC) of cross-border arrangements 
that bear hallmarks of aggressive tax planning. HMRC on 
22 July, published draft regulations and a consultation 
document requesting feedback on UK implementation of the 
sixth directive on administrative cooperation (2018/822), 
also known as DAC6. The directive, which the EU adopted in 
May 2018, also provides for mandatory automatic exchange 
of information between EU tax authorities on reportable 
cross-border arrangements.

Endnotes
1. All “Section” references are to the Internal Revenue Code of 1986, and the regulations promulgated thereunder.

2. See EY Global Tax Alert, UK publishes draft legislation and consultation paper on EU Mandatory Disclosure Regime, dated 
24 July 2019 for details. 

3. See EY Global Tax Alert, OECD releases update on peer review of preferential tax regimes and no or only nominal tax 
jurisdictions, dated 24 July 2019 for details.
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