
The United States (US) Treasury and Internal Revenue Service (IRS) on 9 August 
2019 released Proposed Regulation Section 1.861-19 (REG-130700-14) 
addressing cloud-based and other digital transactions involving digital content, 
such as gaming and social media. The Government also proposed regulations 
that would amend current Reg. Section 1.861-18, which provides rules 
governing transactions involving computer programs. These proposed rules 
represent Treasury’s first significant attempt to grapple with cloud computing 
and related digital tax issues. 

The proposed regulations apply for purposes of determining the treatment of 
software and cloud transactions under certain provisions enacted as part of 
the Tax Cuts and Jobs Act (TCJA) (e.g., Internal Revenue Code1 Sections 59A, 
245A, 250 and 267A). Application of the proposed regulations to certain 
TCJA provisions would depend, in part, on the determination of a cloud 
transaction as a service or lease of property.

The proposed regulations reflect an incremental approach to create a flexible 
and coherent framework to resolve a host of complex and dynamic tax issues 
raised by cloud computing transactions and the digital economy. The proposed 
regulations identify several critical gating issues regarding the classification of 
cloud computing and other digital transactions, such as characterizing cloud 
transactions as either a service or a lease.
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direct reporting non-financial foreign entities, sponsoring 
entities, non-global intermediary identification number filers, 
and Host Country Tax Authorities who transmit data through 
the IDES.

The Organisation for Economic Co-operation and 
Development on 13 August 2019 released the first batch of 
Stage 2 peer review reports on implementation of the Base 
Erosion and Profit Shifting minimum standard on dispute 
resolution (Action 14) by Belgium, Canada, the Netherlands, 
Switzerland, the United Kingdom and the United States. 
According to the report, all of the jurisdictions reviewed in 
this group met the Action 14 minimum standard with respect 
to the prevention of disputes, and when disputes occur, they 
provide access to mutual agreement procedures (MAP) in all 
eligible cases. In regard to the US, the report concluded that 
although US tax treaties contain a provision relating to MAP, 
not all of the treaties are consistent with the requirements of 
the Action 14 minimum standard.

The proposed regulations would modernize and expand the 
software regulations under Reg. Section 1.861-18 to cover 
“digital content,” as well as clarify certain open questions 
such as the source of income for transactions involving sales 
of copyrighted articles. However, the proposed regulations 
also reserve on other important issues, principally, the source 
of income generated by cloud computing transactions and 
other digital activities.

Prop. Reg. Section 1.861-19 would apply to cloud 
transactions entered into in tax years beginning on or after 
the date of publication of final regulations. Similarly, Prop. 
Reg. Section 1.861-18 would be effective for transactions 
entered into in tax years beginning on or after the date of 
publication of the regulations as final.

The IRS this week released a revised version of Publication 
5188 on reporting FATCA (Foreign Account Tax Compliance 
Act) data. The International Data Exchange Services (IDES) 
user guide provides information for financial institutions, 

Endnote
1.	 All “Section” references are to the Internal Revenue Code of 1986, and the regulations promulgated thereunder.

For additional information with respect to this Alert, please contact the following:

Ernst & Young LLP, International Tax Services, Washington, DC
•	 Arlene Fitzpatrick	 arlene.fitzpatrick@ey.com
•	 Joshua Ruland	 joshua.ruland@ey.com



EY | Assurance | Tax | Transactions | Advisory

About EY
EY is a global leader in assurance, tax, transaction 
and advisory services. The insights and quality 
services we deliver help build trust and confidence 
in the capital markets and in economies the world 
over. We develop outstanding leaders who team to 
deliver on our promises to all of our stakeholders. 
In so doing, we play a critical role in building a better 
working world for our people, for our clients and for 
our communities.

EY refers to the global organization, and may refer to 
one or more, of the member firms of Ernst & Young 
Global Limited, each of which is a separate legal entity. 
Ernst & Young Global Limited, a UK company limited 
by guarantee, does not provide services to clients. 
For more information about our organization, please 
visit ey.com. 

© 2019 EYGM Limited. 
All Rights Reserved.

EYG no. 003793-19Gbl

1508-1600216 NY 
ED None

This material has been prepared for general informational 
purposes only and is not intended to be relied upon as 
accounting, tax, or other professional advice. Please refer 
to your advisors for specific advice.

ey.com


